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IN THE 

United States Court of Appeals 

fob the District of Columbia. 


No. 8473. 


THE WASHINGTONIAN PUBLISHING CO., INC., 
Appellant, 

v. 

DREW PEARSON, ROBERT S. ALLEN, LIVERIGHT, 
INC., VAN REES PRESS, Appellees. 


Appeal from the District Court of the United States for the 
District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal taken by The Washingtonian Publishing 
Co., Ine. (plaintiff below) from the Order of Court, Find¬ 
ings of Fact and Conclusions of Law, and Final Judgment 
herein, entered by the District Court of the United States 
for the District of Columbia on December 18,1942. (Appel- 
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• 11 nrnnriotor of any other remedy 
deprive the ^ } 10 r shall the limitation as to 

given him under his » * . (o iufnngo.nonts oeeur- 

8.0 amount of rcco e. 1 ^ a (lcf(MU lnnt ; either _by 
ring after the netun other written notice 

service of 1,1 " 

served upon him. . . . 

. • • 


STATEMENT OF POINTS. 


. Tl ,„ eo„r( l«tov wrri i.. »«' MiW "» l «“ lol »> 
profits from lire mfrioffii.g took «'"mh » re 

necmuitnhle amounted to $44,S%.00. 

O The court below erred in not holding the appellees 
jointly and severally liable for their total profits from the 
infringement. 


•> The eourt below erred in not finding that the profits 
from the infringing hook for which the appeHees Pearson 
and Allen are accountable amounted to $14,17:1.45. 


4 . That the eourt below erred in not finding that the ap¬ 
pellant suffered damages from the infringement for which 
the appellees are liable. 

5 . That the court below erred in not awarding the appel¬ 
lant statutory damages for the infringement. 

6 . The court below erred in finding that the appellees did 
“not wilfully and deliberately” infringe appellant’s copy¬ 
right. 


SUMMAP.Y OF ARGUMENT. 

I. 


The appellees should be held jointly and severally liable 
° r „ th r r J, 0tal P ro ®* s from the infringement, and not sev¬ 
erally liable as determined by the court below. Tliev jointly 

• nn '- e a PP e hant's copyright and are participes 

ertnnu. 1 L 



Under the Copyright Act joint infringers are tort-feas¬ 
ors, and are jointly and severally liable for both prolits and 
damages from the infringement. 

II. 

The total profits of the appellees from the infringement 
amounted to $ 4,48!).( j0, after deducting cost, and not $8,- 
087.71 as determined!)}- the court below Under the Copy¬ 
right Act a copyright proprietor is entitled to prolits ar¬ 
rived at by deducting from gross sales from the infringe¬ 
ment only proper elements of cost in connection therewith. 
Subsequent loss of accrued profits through bankruptcy of 
a co-infringer is not a deductible item of cost. 


III. 

The appellant is entitled to statutory damages as pro¬ 
vided in the Copyright Act. The judgment of the court be¬ 
low does not provide just and adequate compensation to the 
appellant for the infringement. 

Proof of insufficient actual profits and/or damages does 
not preclude an award of statutory damages under the 
Copyright Act, and the failure of the court below to award 
just and adequate statutory damages was an abuse of its 
discretion. 

W- 

The court below erred in finding that the infringement 
was not “wilful or deliberate” on the part of the appellees. 
It should have found that the infringement was both wil¬ 
ful and deliberate. 
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argument. 


, ., . 0 t, pld jointly and severally liable 

The AppeUees sbould be^n J infringe ment, and not 

n. :• - “S 

of copyright in n ”S ei States Supreme Court case 

meat. The controlling Lnil n . S . 488, lays 

lnf(he r lmc1ule"as to'liability for profits from copy¬ 
right infringement. The pertinent facts in that case are 
oif all-fours with the case at bar. Furthermore the Su¬ 
preme Court there considered and rejected the contention 
that joint copyright infringers are severally but not jointly 

liable for profits. , ,, 

In Belford v. Scribner (supra) the Supreme Court held 
all the defendants, namely, the publisher and the printer, 
to be jointly and severally liable to the extent of their total 
profits from the copyright infringement, saying: 

“ (7.) It is urged that the decree ought to have been 
entered for the sum of $1,092 against the defendant 
corporation alone, and that it was error to decree the 
other two defendants to pay any part of that amount; 
that those two defendants manufactured the books com¬ 
plained of, and did not sell them or offer them for sale; 
that the corporation defendant published and sold the 
books and was the only defendant which received any 
part of the profits arising from their sale; and that it 
was from the books of account of the corporation de¬ 
fendant that the account of profits was stated on which 
the decree for damages in the case was based. To sup¬ 
port this view, the case of Elizabeth v. Nicholson Pav. 
Co., 97 U. S. 12G, 139,140 (24: 1000, 1006), is cited to 
show that unless all of the defendants realize a profit 
trom the infringement, a joint decree for the payment 
. j f not to be entered against them; 

nrofits rn r ‘ ? fen( \ ants w h° did not participate in the 

onf,ose mom ° U ri ht not t0 be cllar 8 e d with any part 
P • It is contended that while the defen- 
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dants Donohue and Henneberry might have been called 
upon to account for the profits realized by them from 
manufacturing, or printing and binding the books com¬ 
plained of, no proof of such profits was offered, and, 
therefore- no decree for the payment of any profits 
could lavpilly be entered against them. The decree sets 
forth that the $1,092 is the amount of the profit shown 
by the proof to have been made by the defendants from 
the defendants’ infringement. 

“To this view it is replied by the plaintiff thnt, as 
the defendants Donohue and Henneberry printed the 
books by contract with the corporation defendant, and, 
as, under the copyright law (Rev. Stat. Sec..4964), both 
the printer and the publisher are equally liable to the 
owner of the copyright for an infringement, and as it 
is to be inferred that. Donohue and Henneberry made 
a profit from printing the piratical books, they were, 
therefore, sharers in the profits realized from the sale 
of the books, and were participes criminis with the de¬ 
fendant corporation in the infringement; that the two 
sets of defendants together printed and published the 
books, and were practically partners in doing it, the 
corporation doing one part, and the other defendants 
the other part of the printing and publishing; and that 
all the parties concerned ought to be held to an account 
to the owner of the copyright in respect to the profits 
derived from the printing, publishing, and selling, with¬ 
out all of which combined there could have been no in¬ 
fringement. "We think these views are sound. 

Amdur, Copyright Law and Practice (1936), pp. 1158- 
1162, states the law as follows; 

“The rule in patent cases (and by analogy, in C0 P7 

by them. , , . • 

“But this rule does not apply where the particnlar 

defendant partook in no t it realized 

profits it might itseif make, whetn a^ ^ nevertbe]ess 
such individual piofits other defendants, 

liable for all the profits madebythem* ^ ^ on]jr 

“For example, the pruit ? fits respectively, 
liable for the printing and binciin D i 
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that case 


ill 

1111111 ° 

imply 

m,| j»l,illy ll»lil» fm I" 

Kiiloii lliifi'tit v, Nt tibnn f*upt«) mi Hi" K 
Hn|,, cmii' Com I found a partnership I" <'*1*1 in ■»— 

||„. publisher and ijefewlnnl printer, be- 

('iiiiB,, In Piimmiiri/.iiig Dm plfiinlifTs nrgmr imil mi joint in- 
frhigeineiil |||,, Mtiprcmc Court attributed In the plaintiff 
III,' Clllll'lllimi, IllnOIlg others, "* * lli„l lli<' two sets of 
defendants together printed iiikI published the hooks, rind 
wore prnetienlly partners in doing it,—tho corj,oration 
doing one purl, mid Hi,, other defendants tlio other part, of 
the printing and publishing; * * *”. Actually, it appears 
from the Supreme Court’s statement of the case that the 
publisher employed the printer to manufacture the infring- 
inp hook just as in the present case the appellee, Liveright, 
Inc., contracted with the appellee Van Rees Press to print 
the infringing book. Furthermore in the present ease a 
closer relationship existed between the appellees Pearson 
and Allen and Wight, Ine. as the former supplied the 
a e-Vo, . ' ma!mSCril)t for tho bringing book under a 

"srsSr ■^ ,,rofi,s 

- <»*■»> 
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Jitil>iliIy only for iiriilits, on Ilio equity dot'li'jne of unjust 
enrichment, citing numerous jmteni cases. )t uls o cited 
Hhrhhw v. A/rho-OoUu;/)u f u tures (for/)., 309 IJ. K. 390, us 
rucogniy.ing “* * * the similarity of Uu* ronwr}ie.s pro■ 
vitl‘‘‘l in patent a ml copyright cases * * * ”, ahhough in 
Hint case the tiojnen.e t'ourt w as referring tf) apicji'tiou- 
nmnt o) profits In- tween intrin/ag aid non -infringing parts 
of n production aid not '// tpe present pijest joa of joint aid 
t eye rni liability for profits oi joint inf ringers. 

I hits/ P law aid eopyiig'at law nr- •>/-b noyyr*/f by stip¬ 
ulate md distil)/> sido'/ity p>os,*;.o:, >.. in *'*»■ tvxtfw f/i 
ti'iindies, tf# (U/pytigbf /,.*■*,• s'/'. fth, trend* fanmym as/, 
profit* tog/' f./.f (/-to,if ting a* a sHfn'/rty tig)/ ft/ (•nwiv- 
Mitya teawary of f/rth in ft/ earna. wif frost, flv» says/ fa. 
ti'liilaat* and ra/giiring only gray** raaastp f* a* p-se/tf t.f 
profit* (p. supra ); ■nhrrraas tha pafanf. sfafnfa treat* rlarn- 
hgas aid profit « saparataly f/rrnitting, in a.ffaa.f, raas.vary 
of either ilainaga* nr profits whichever is the grantor, arid 
leaving the rest to aspi'ify jnrisdirtion which repTiires, 
among other things, proof of net profits. 35 U. B. C. A. 
Bee. 70 (42 Btnt. 292).' Goodyear Tire <t Rubber v. Over- 

1 3f» V. ft. C. A. ftcc. 70. 1 ‘ The several court* vested with juri*diction of 
ea*c* arising under the patent laws shall have power to grant injunction* 
nceording to the course and principles of courts of equity, to prevent the 
violation of nny right secured by patent, on such terms as the court may 
deem reasonable; and upon a decree being rendered in any such rase for an 
infringement the complainant shall be entitled to recover, in addition to the 
profits to be accounted for bv the defendant, the damages the complainant 
fins sustained thereby, and the court shall assess the same or cause the same 
to be assessed under its direction. If on the proofs it shall appear that the 
complainant has suffered damage from the infringement or that the defen 
dant has realized profits therefrom to which the complainant is justly entitled, 
but tlmt such damages or profits are not susceptible of calculation and deter¬ 
mination with reasonable certainty, the court may, on evidence tending to 
establish the same, in its discretion, receive opinion or expert testimony, 
which is hereby declared to be competent and admissible, subject to the general 
rules of evidence applicable to this character of testimony; and upon such 
evidence and all other evidence iu the record the court may adjudge anil 
decree the payment by the defendant to the complainant of a reasonable sura 
as profits or general damages for the infringement. The court shall hare the 
same power to increase such damages in its discretion, as is given to increase 
the damages found by verdicts in actions in the nature of actions of trespass 
upon the case; but iii any suit or action brought for the infringement of any 
patent there shall be no "recovery of profits or damages for any infringement 
committed more than six years before the filing of the bill of complaint or 
the issuing of the writ in such suit or action- * * *** 
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'my "iHi '/ t lot H tiiti "i/I v/hUii i/iiinnfii/iini'r vw. not u 
ymiy to 0 /- f/A, 
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I'/tiiif/" 1 / lihi/i" i/4 /ii4/ for '4t own ini/filt tint nbo for 
')/’ tro/tM >4 Hi" joint Uifrfnynr 'filifnnf'i-ii, u forn'iyn "on- 
""m, wtMi ttw i/A „ f/i,ity to Hi" ni'ii, 
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In the, Covr.rl conn (ciifirii) tin, ilnfonilnniH wore not joint 
infrinfforn hut, two union won n^onln hoIHiiji nojntriilely thi, 
f.inno lint, of infrini'inf' nrl.iolon. 

In tho hiniitti'nii, Mnvultithii'nifi lUiwpiinji cnno (ntiftrn) 
ono tif IIif two jttinl intrinyorn Innl hoon nntnl ttcfiiirnloly mnl 
tho flour! lit,hi thiil tooovory in Hu, lino unit tl'ul not hut to 
covory in nnothor unit nyninnt tin, othor intrinyor, Till* 
in in unitor<t with tho AftfitMitiil'n contention of joint itntl 
ntivurnl UnhiUty (tit ftrofily. nx wot I on Anmnycn, 

Tho Htiprotnt' f'.onrt him ho hi in n Ion i< liito of or,no* thiA 
tho Innynnyc tit it fontI muni hi' coiintruoA in tho li'/ht of 
tho tin,In of tho ciint, umlot oonnitlorntion, nnA fhhf the Inn 


yonyc ttnt’tl iloon not upfity to nut ', in’/oh/iny ttifforont fnctn, 
llfllll'll 7 , HllriOltllctP., !'/, Vl'hont, HI it, ti I, V/t t'/Ai, O' r tn'to Ah' 
nnc.t, htf.itrtmtf do top tin'll v, llainc Water ftiippli) Campnrey, 
H’/Ai U, V., HH/l. 'lilt, VOtiOthl Ihh/lihl/o ill ItO Ofl'ililOli thrift Iw 
coltfifit’ll to the (Itooi'c ■tnto of fnctn with reference to which 
it won Uf'il, »fitl it'll”. it/A wlitthfA tho i of cfence I hot it 
Win inti'hitcA to iffot tiA" tlooi>ii/h*. Ini A 'Inch in fiff/im* 
,,linen, United (itate.fr 1, (Mon, W* to «. '#*■ Tier'dote, 
in. n.howii nhovo, I h" (eh taut ***** noA ti," (ihtlAw cm no 
f nil fun ) I oil citcft ill the How wove, ton e (orififtt; ot" not to 

1 It in ntntcil in thc tiarrmm*. cone, t% VI, I HA) '/At, '/AT, 
Ihnl. n * * * In Ora** ", Vow bt/k Ortm/fe Oa„ Hjhr, V4K, 
i///l V, 4t f /„ Mi, » c/,f,yti0it erne, tt,c,c win n Meinte thni 
one co inUinV’i ‘nhoulA inA In chniy'A with any fAftt 'A tew 
prof 1 ,in the iA her ini rinyet innA>■', 'He An mA t'inflii.iA nay 
thill" to th" Mmirnry wun hdA in llaan a, l>‘" f*m, 

tf/tAibXiY, tm w Yf . F* '" 7 TZ', 

aolvnt joint nmi neveml liMlily "1 romitinycn for 
Iyer, not \,"k, nnA the Aicitnn U,» t*^„t U 

/in followm 

a * * * then- niiylA </" w force in 
Him ha* iniiticiiiM m*. of 

IjSSSDw which it win finiil I « V'" 
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,. r uot «vor $2.’>), should not 
> m ' m> 11,0 "" 

bo oharjrvHl , , 414). 

fn nsx'r> subsequently 

However “ «* ‘1- Southern Dis- 

an« in the^me jur ' 1 onlered a n amounting tor 
met of S«r \’ rk j defendant publishing house and 
profit* a S» mit ' ’• ,J infrineins son?, and disagreed 

ttS^S *****""”* {supra) 

dant Feist ^ Il ” v f G "To.. 230 F. 412. C. C. 
f) ^in spite of some language in that opinion 
tJiira o the possibility of a Afferent rule tor profits, 
ftbMthe same should apply to them as to damages. 
Vhen as in copvritrhts, the law provides a form of no¬ 
nce. it imposes upon everyone at his peril the duty to 
learn the facts c-onveved by the notice. 1 ' ithout some 
=neh rule, it could not be a tort innocently to copy a 
copvris-hted work because it could not be said that 
amonsr the reasonable results of the defendant s acts 
was comprised an infringement. It becomes a tort 
only when the statute imposes a duty on everyone to 
advise himself of the copyright. I cannot see why there 
should be any difference between damages and profits 
in this respect. Bence, a decree for an accounting of 
profits will go against both defendants.” (page 107). 
(Emphasis supplied) 

In the Sammons case (supra) it is also stated that “* * * 
If the plaintiff’s theory of joint accountability were cor¬ 
rect, then in Sheldon v. Metro-Goldwyn Picture Corp., 1940, 
309 U. S. 390, GO S. Ct. 681, 84 L.Ed. 825, Metro-Goldwyn 
would have been accountable not only for the profits it re- 

to'wi U -i a s °/ or !>ro ^ s ,na ^ c 1>y independent exhibitors 
“ , ^ infringing pi*,,,- As |lrcvimta | y 

ivoivea in the Sheldon case before the Su- 
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promo Court but only came before the District Court (2G 
F. Sup. 134) which was apparently misled by the language 
in the patent ease of International Radio Telegraph Coin¬ 
pang v. Atlantic Communication Company (supra). How¬ 
ever the District Court did make a proper holding on the 
facts in the Sheldon case, namely, that Mctro-Goldwyn was 
liable for its profits and those of its wholly-owned sub¬ 
sidiary distributing companies but not for profits of the 
exhibitors which arose from their separate and distinct 
infringement. 

The ruling of the Supreme Court in Bclford v. Scribner 
(supra) that joint defendants who are joint copyright in¬ 
fringers are jointly and severally liable for all their profits 
from the infringement, continued to be applicable under the 
Copyright Act of 1909 and is the law today. It is a well- 
settled and established principle that changes in the law do 
not disturb previous judicial determinations thereof except 
in so far as such are incompatible therewith. Ileald v. Dist . 
of Columbia, 254 U. S. 20; 65 L. Ed. 106; Logan v. United 
States, 144 U. S. 263, 36 L. Ed. 429; Idecht v. Malley, 265 


U. S. 144, 68 L. Ed. 949. 

Liability of co-fringers jointly and severally for profits 
is in accord with the present copyright law whereas several 
liability only for profits is incongruous. Section 25 of the 
Copyright Ect( p. 3 supra) provides, among other things, 
that the infringer “pay to the copyright proprietor such 
damages as the copyright proprietor may have suffered due 
to the infringement, as well as all profits which the in¬ 
fringer shall have made from such infringement or in 
lieu of actual damages and profits such damages as to the 
court shall appear to be just, * * *”■ And Section 27 pio- 
vides “* * * That the proceedings for an injunction, dam¬ 
ages, and profits * * * may be united in one action”. As 
the statute places damages and profits in the some category 
and makes them cumulative, there is no basis for treating 
liability for profits different from that for damages which 
is joint and several as to co-infringers. Liability for lie 
statutory recovery under the “in lieu” provision is treated 
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lt i;i :-to cover both damages and profits. 

as damages although ilieon<rruous if liability for estab- 

Consequently it wou but should SUC h profits fail to 

lished profits is on - ’,, visio n applied, liability 

be estabhshed and the^ mjie ^ ^ 

for such profits b the or igin of recovery of profits 
However may haw> be ^ ^ .„ ht , aw both by its 

S-foTan^ baits'language calls for the application of the 
?Ime n. e of joint and several liability against co-infrmgers 
SS damages and profits. Under the Copyright Ac 
infringement is a tort, compensation for which is pioyded 
both in the form of damages and profits. Consequently as 
all the defendants herein are joint infringers they should 
be b eld jointly and severally liable for profits as part,apes 
criminis. 

n. 

Total profits of the Appellees from the infringement 
amounted to $4,489.60 after deducting cost, and not 
$3,087.71 as determined by the court below. 

The Copyright Act, Section 25(b) (p. 3 supra) provides 
that an infringer shall be liable for both damages and prof¬ 
its from the infringement and “in proving profits the plain¬ 
tiff shall be required to prove sales only and the defendants 
shall be required to prove every element of cost which he 
claims.” Consequently under the Act the copyright owner 
is not limited to recovery of net profits but is entitled to 
gross receipts from the sales of the infringing material less 
permissible elements of cost. 

In the case at bar, it is stipulated between the parties that 
Appellee Liveright, Inc., sold 32,275 copies of the book and 
received therefor a gross sum of $54,143.78, and that Ap¬ 
pellees Pearson and Allen contracted with Liveright, Inc. 
whereby they were to be paid a royalty of 15 percent of the 
v3.°° retail price of the infringing book (Appellant’s App. 
°\ ffi 3 “’ 2< ° COpies were so]d > the rovalties of Pearson 
?"l An , e " amonnted t0 $14,523.75. Thus the receipts of 
n g , nc. in excess of the authors’ royalties amounted 
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to $39,620.03 out of which it made a net profit of -m 
“ "r lated , (Appellant’s A„. 5). 

Inc. incurred expenses in connection with tL ; / ? 

book of $9 297.48 which includes the amount dueAppS 
X an Eees Press for printing the book. However, Liveri-ht 
Inc. did not pay Van Eees Press therefor, but this is offset 
in the piesent connection by the resulting net loss of ap 
proximately $1,800 sustained by Van Eees Press (Appel¬ 
lant’s App. 6). Consequently the cost, as near as ascertain¬ 
able, of publishing and printing the infringing hook- 
amounted to $9,297.48. 

It is further stipulated between the parties that the ex¬ 
penses of Appellees Pearson and Allen in connection with 
the infringing book amounted to $475.30, consisting of 
$50.00 paid to Bixie Smith, $101.00 for three trips to New 
York, $249.30 in connection with publicity for which they 
were not reimbursed by Liveright Inc. and $75.00 legal fees 
in connection with presentation of their claim to the Trustee 
in Bankruptcy for Liveright, Inc. (Appellant’s App. 6-7). 
As the $50.00 was paid to Eixie Smith allegedly for per¬ 
mission to use the Appellant’s copyrighted article which 
Pearson and Allen knew at the time Eixie Smith had writ¬ 
ten and sold to the Appellant, said expense is obviously not 
an allowable item of cost under the Copyright Act. Like¬ 
wise the $75.00 legal fees in connection with the bankruptcy 
claim are not allowable for reasons hereinafter sot forth. 
Consequently the expenses of Pearson and Allen which are 
proper deductions as cost amounted to $350.30, and not 
$475.30 as allowed by the Court below. The gross receipts 
of $54,143.78 are therefore subject to said deductible costs 
of $9,297.48 and $350.30, leaving a balance of $44,496.00 to 
which should be added $400 later realized by Ln-enght s 
Trustee in Bankruptcy from the sale o 00 add.Bonn 
copies of the infringing book, or a total of $44,896. 

PI Thc court bote omno.o.ly di.r,g.rt«d 
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. . p]0W recognized merely the $629.90 
it, net profit, the court belo ^ ^ c , ainl in bankruptcy 
collected by Pearson and A 1 ag deductible costs 

against Liveright Inc, ^ Smith a nd the $75.00 

$475.30, including inentiolied . Moreover the coni¬ 
fer lawyer 8 fees, abo )t beeause on its theory it 

below was not cvc “. ■ M Inc . with the difference be- 

slionld have charged L g d royalties and the 

tween Peon’s and said royalties 

bankruptcy dividen against the gross sales from 

bright InTmiis difference of $13,893.85 which the court 
below disregarded was profit to some one of the infringers 
and is therefore recoverable in part by the Appellant. 

Under the contract between Appellees Pearson and Allen, 
and Liveright Inc, the $14,523.75 royalties from the sales 
of the infringing; book accrued to Pearson and Allen m the 
hands of Liveright Inc., and are therefore chargeable as 
profits of Pearson and Allen. In Sheldon v. Met ro-Gold- 
Pictures Corp., 106 F. (2d) 45, the Court of Appeals 
allowed as a credit against profits there involved, a certain 
percentage of said profits which were payable under con¬ 
tract to a partnership composed of three officers of the de¬ 
fendant corporation, saying: 

“* * ’ The payments were never profits of the de¬ 
fendant at all; the contract effectively laid hold of 
(hem the moment they came into existence * • (p. 

51). 

The fact flint Pearson and Allen allowed said accrued 
royalties to remain with Liveright Inc. for some time until 

inilimtp 01 S - bn !'o rUP ! Cy (Al, l )e llant’s App. 5) should not 
The ApnefiimM f Am ^ nt ' s ri « h ‘ of recovery thereof. 

e n p'° imr ‘ iB ,,0, ' "V ^ntrol over (he rela- 
A1 !f «•* Wight me. 
fore Pearson’s ami An > ' ,'' 0<m I0-S0 P lu 'fies and thoro- 
«ml Allen’s action in leaving said royalties 
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with Liveright Inc. rather than collecting the same as they 
accrued should not serve to defeat Pearson’s and Allen’s 
liability therefor to the Appellant. Subsequent loss of ac¬ 
crued profits is obviously not an element of cost charge¬ 
able against gross sales, as prescribed by Section 25 of the 
Copyright Act (p. 3 supra). By the same token the $75.00 
lawyer’s fees for presentation of the bankruptcy claim is 
not a proper cost deduction. Therefore the Appellees Pear¬ 
son and Allen should be held accountable for the $14,523.75 
accrued royalties, less $350.30 deductible cost, or a net of 
$14,173.45. 

Accordingly the Appellees realized a gross sum of $53,- 
143.78 and $400.00 from the sales of the infringing hook 
against which they have established deductible costs of 
$9,297.48 and $350.30, thus leaving a balance of $44,890.00 
with which net amount they are chargeable. As the court 
below has determined that 10 percent of the profits from 
the infringing book are attributable to the infringement the 
Appellees arc therefore liable to the Appellant for profits 
in the net amount of $4,489.60. 

III. 

The Appellant is entitled to statutory damages as provided 
in the Copyright Act. 

The court below erroneously found that the Appellants 
sustained no damage from the infringement. On the con¬ 
trary the mere proof of the infringement establishes dam¬ 
age to the Appellant. Totvlc v. Ross, 32 F. Sup. 125, 128. 
Furthermore, the evidence clearly establishes that property 
of value of the Appellant was taken by the infringement; 
however the amount of the damage could not ho and was 
not proven (Appellant's App. 5-0), Dicl;cy v. Mutual Film 
Corp. 100 N.Y.S. 009. 

In the copyright case of Towle v. Ross (supra) the court 
said: 

“The plaintiff is entitled to some damages on the 
more showing of infringing acts. There must have 
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w liiiiv no iliinint/'-H Imve 


III r-opyriK" 1 r ' .... , ||„, ,.|,|,yii|/lll owner m HI- 

U ,1,S lu J Ml,,...) |""Vi'l"H Ill'll "ill I'"" "I 'I” 1 "" 1 

Minyrirlil proprietor for "hi-I. «l"i-»K'«‘ »« "T, ".’" rt 

nlinll r I" I." m..l ni l"''""K liitulnf ioi.h 

„„ n 1 .itiilory reeovery in eerti.ir. "i.h.-h H Inrllmr |.rov«l.« 
H„,l "mii-Ii »l..i.n.K"H hIii.II in ii" "Hi"'' <:««' H,,,M 

of live tliffiiHi.ini ilollitrH nor In- Iwh limn Hi" mil" of I wo liun- 
ilrwl mill (illy rlollni", mnl hIiiiII riot In; rotfii riled on n pen¬ 
ally”, l„ A. Winlerwann Co. v. Dinpalr.li I'rhiliv// Co. 24!) 
|J,H, Hill, Wil ■..Irurll-LitHiitlr 11 ml Ip Co. v. Hurl:, 283 IJ. N. 
202, Qiiexlioii II, pp, 20!!, <;t Hi-ip; V ilapluinr. dorp, id nl. v. 
Ilntr.liennn Aumnr.uirul Co. 1!) I 1 ’, Sup. 350; Horiel,/ of Euro¬ 
pean Hla//e A nl horn mnl Component, Inc. v. New York Hotel 
Muller l!i K. Hup, 1 ; Hauer v, Delroil Timm Co. 247 I-’. 087, 
001-2; Fml Finlirr hr. v, Dillinf/haui "I nl. 208 I-’. 145, 152; 
Flint v, (Iriirr-Mitrnliin hr. 30 K. Hup. 301, 307; M. Wit- 
murk if Hoim v. Cull men,/ el nl., 22 I-’. (2d) 412; llouf/lan el 
ul. v. Cunningham el nl., 205 (!. S. 207, 55 S. (It. 305, 

In On- "in'" of Hamm nun v. Larkin, 38 Sup. (140, 055 
(nff’il Hn in,a nun v. Colonial I’renn, 120 |<\(2d) 341), which 
llie eonrl helnw mum to Imve errorieorndy followed’ in the 

t wlTf J "! n .V , r l rr ral ll ' ,l ’ ility ° r W^'l infriiiicnr«, 

rllll, r m l- I ,W " i,lW,| K' ! ™ «<" 'l"l'i , "d«nt 

Sii I V' l ” ,, " l,! P-ir.ter did 

the r ,ro(i 1 mill ,||L I,!!:; , 7 "'' l' l,, ' | iK|».r Ihd.le for 

"lory (lmmi«0Hof *250no".' |,n,ll ‘ w ' t,,r /niniriiiim trial- 
• mi no rifilrml drirnngiiH worn nliown. 



Accordingly on Hoi theory of the flnuiMoun case (supra) 
Hu, cnuii below lo I io consistent should have («<•/»J Appellee 
Vim I toon Frees liable for nl hurt minimum statutory limn- 
iifo-r of #250.00, and likewise Appellees Fearson unit Allen 
nr, I Iw judgment against thorn for profits of %\ 5,40 in neg¬ 
ligible. 

In Shidilon v. Mrtro-fJoliiwyn I'tthirrn dorp,, 209 U, H, 
Mil)'1.1 in Huprcu in Court limited if#» Inriguage regarding 
non-applicability of thu “in lion” clause of Section 25 of 
Hi,. Copyright Art, (p, supra) to flic fuel* of that par¬ 
ticular I'.nnu, saying Hint “ IVr. tiyrri: with prlUionrrn that 
flic ‘in lieu’ clause in not applicable hr.rr, an tin: profile have 
hnnii proved and the only qurMion ie ae to their apportion- 
meat,” (einphaeiH eupplicd). In the caee large profite 
were eetahliehed for which the infringers were unquestion- 
nhly accounlahlc, arul coriecipiently in order fo determine 
jnet and adequate compeneation for the petitioriere, it wae 
only neceeeary to aecertairi a proper haeie for apportion¬ 
ment of the profile between the infringing and non-infring¬ 
ing parte of the production. Question of the applicability 
of the “in lieu” clauee wae not before the Circuit Court of 
Appeale, (1 Of* F. (2d) 45) nor the Supreme Court. 

It wae held in the caee of iJavilln v. Jlrunxwick-Halkc 
Collrwlrr Co. of New York ft nl., !M F. (2d) 557, 559-570 
that “• * * actual profite were eufficiently eetahliehed be¬ 
fore the master eo ae to preclude the recovery of statutory 
dainngee.” However such language obviously was not 
meant to preclude the recovery of statutory damages in a 
case such as the instant one. Here there are large profits 
from the infringement hut because of subsequent bank¬ 
ruptcy of one of the joint infringers practically none are 
collectible under judgment of the court below. Tt is a rr- 
ductio ml nliHurilum to hold in effect that a plaintiff who 
properly attempts but only succeeds in establishing a small 
fraction of the actual profits and/or damages from the in¬ 
fringement forfeits the benefit of the statutory damages pro¬ 
vided by Mention 25 the Copyright Act for the purpose of 



jw* «*»pw;«twn for infrinsreraent 

<«< •*-'”> ^' /V: ' v,Wi sw,r " ¥ * 1 tb * 
, ..' , -., of f)'„'f’'i> V. Cunningham, 2'.)i I . S. 

ssS.Ci.aS.aH,***"’ *** *"*"«"* ;? 0fl 1 «* 
.„v t-ji*. *t»t<»V/ry *to«*Mf**> a -" : »W'»*»W* v/bera 
{/•Lorii** there >wH bo only recovery " f a n «w««al 
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;/."/.f of fairs.'/** or 'ii'/overy of profit*. I« tbi* re- 
*-*/- the oM k» *4» u a »ati>. factory. in many ca>e« 
;/la;:.*:fT>, thr.yi: provir .7 iufritiyorr: eat, were able to 
rwr/r; oalr ww.’ieal •inn*'/**, in *.yiu- of too foot that 
f/ropefatioa ar.'J trial of the ca».e ]ujpo>o/| >ub*tantial 
erpor. >0 ar.'J ir.eor.vor.ie.vc. 71.0 iaeffectiveae-* of the 
rerr.e'Jy eaeou raved wilful owl deliberate infrinyn- 
WrtA." 


Jr. tho above ocotod ea*e, where tho defendant, v/oro so- 
called “if..•.'/root infnnjrers", tho Supreme Court of tho 
f.'r.rtcd State, retained tho trial courtV award of %Z>}Mi 
Azrrjr/c-, *,'•;> couneel fee*. Tho facte of that ease aro very 
e.'fr.dar to tho frndinjre '/f tho oourt below in tho ease at bar. 


frz: ir.frir.jfer/.ent consisted of publishing a copyrighted 
*tor 7 ir. //Ajfh copies of tho ffoston l’o/t, So actual darn- 
aj"<> roro *hown, Apparently profit* could havo boon ar- 
r/ro^ at, a> attempted in tho instant case, there tho court 
™ f *’ f " ,;M ***** *'> lucent of jrro»>. sale* aro attrib¬ 
utable to too /nfriniremcntj, Although tho court below 
tho bar,*r.,pt AppoJJee Liverivhf hi". to bo liable for 
"* W/72-25, which arc not collectible, 
f^rl .'1 Sr ''T' f/> u ''“M* f '- t." profit,, ami 
/ rrl-M r’ ’ ■? ,, " r,,,!r " ; ' 1 **>« A W /rllaut>, prop- 
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UmiA " f *">' av/ar ' J of statutory damage* even in the 
*«"w*«®s of any amount for altor. 
w/\ fee*. 1 ha* the court Ww not only disregarded the 
statutory provision* of the Copyright Act but clearly 
abused its-, discretion in that regard, 

IV, 

The court below erred In finding that the infringement was 

“not wilful or deliberate” on the part of the Appellee*. 

in the report of the Auditor which the court Mow ac¬ 
cepted nod adopted, it was found that the Appellee Pearson 
assisted in the publication of the October and .SV/ember 
lit./l issues of the Appellant’* magazine, lb- v/a* familiar 
with the editorial and corporate set-up of the magazine. 
Hi* connection v/a* severed about the time of the 
publication of the December issue of the magazine 
in which appeared Appellant’* article here involved, 
with attached notice to all the world of the Ap¬ 
pellant’* copyright therein; (Appellant’* App. tbft) that in 
July 1 M2, while preparing the infringing book “MORE 
MEDD V-OO-DOIJIi D”, J'ear*on recalled that the article 
in ouestion had appeared in the December I Til issue of 
“The Washingtonian” and knew that Dixie Smith ha/1 writ¬ 
ten the game and sold it to the Appellant; Pearson there¬ 
upon di*cu*.*ed the matter with Allen with a view to in¬ 
corporating* the *arne in their said book; without making 
any effort whatsoever to obtain permission to use the ar¬ 
ticle from the known copyright owner, Allen, on instruc¬ 
tion* from I'earzon, approached Dixie Smith and purport¬ 
edly obtained permizz.ion *o far a* Smith was concerned, 
to u*e the article in question, although I'earzon and Allen 
i/oth well knew that the article had been sold to, and copy¬ 
righted by the Appellant (Appellant’* App, 

It i*. obvious from the foregoing that the appellee* I ear- 
son and Allen cannot 1*; classified a* ‘‘innocent ini nn-tr* 
since the appellant obtained its copyright b, l lU ’ ,ca 1 



-•v attached no*** w «H ' he 

^ a = Ae infrin?«««>i n'fuhed 

rf ^ •pirfi***- 5; “ wx hav ° Kvn 

fr.'cr* *' *' 

--wihxT cc Ti=-‘ , fr 0l - jvfore'.iee to the Auditor, 

««*! 'fX® Urtd that the appellant's copyright 

had been"™®?’- 1 ?- experienced and 

Appellees Fear** «**&* J onts and 

^rS iS 1«* ** article ^front 
SSiSte ^e which carried on it, face the nonce of 
SSW tie appellant. For reason, of their own, they 
d J le d to know the known owner of the copyright and to 
M with Kixey Smith, the author, for the evident purpose 
of establishim: an alibi. The finding of the Auditor and 
the conn below (Appellant's App. 9-13) that. “3. The in¬ 
fringement was not wilful or deliberate on the part of the 
defendants." (Appellant's App. 17) is patently an errone¬ 
ous conclusion by the conrt and is in conflict with the other 
farts found, which other facts inescapably lead to the 
proper conclusion that the infringement was both wilful 
and deliberate on the part of Pearson and Allen. 


CONCLUSION. 

Upon the record of the proceedings and the points and 
authorities applicable thereto, the court below erred in its 
findings of fact, conclusions of law and rulings, as above 
set forth, and the judgment of the conrt below should there¬ 
fore be reversed and a judgment entered for appellant 
against the appellees jointly and severally for at least $5,- 
- ogether with a proper allowance for counsel fees. 

Respectfully submitted, 

Horace S. Whitman, 

Gibes L. Baker, 

Attorneys for Appellant. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
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EQUITY, WASHINGTON PUBLISHING CO., INC., 
v. DREW PEARSON, ROLAND S. ALLEN, LIVER- 
RIGHT, INC., AND VAN REES PRESS. 
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Decree 

Filed December 14,193G 


This cause coming on to be heard at Ins c™ ^on the 
pleadings and testimony, and being considei^d by the Comt, 
it is, by tho Court, this 14th day of December, 193G, 
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Adjudged. OrderedL^thfownw of the copyright of (ho 
>• T “ ' ' f S iho monthly nmgnr.inc known 

the publication ,„fd 

soleofthe'hook entitled "More Merry-Go-Round” «,.d the 
plaintiff is entitled to recover damages 1 rom tile defendants, 
jointly and severally, for sueli infringement. 

o That the defendants, their agents, servants and em¬ 
ployees be, and they are hereby, perpetually enjoined from 
infringing plaintiff’s said copyright and from hereafter 
publishing or selling or otherwise distributing any part of 
the copyrighted article entitled “The Mills-of the Gods”, 
contained in said December, 1931, issue of “The Wasli.ng- 

tonian”; . , 

3. That this cause be, and hereby is, referred to the Au¬ 
ditor of this Court who shall take, state and report as fol¬ 
lows : 

32 (a) IVkat damages have been suffered by the 

plaintiff due to the infringement of the plaintiff’s 
copyright as hereinbefore set out, as well as all the profits 
which the defendants, or any one of them, shall have made 
from such infringement, and in proving such profits, the 
plaintiff shall be required to prove sales only and the defen¬ 
dants shall be required to prove every element of cost which 
they claim; 

(b) The number of copies of the infringed book entitled 
“More Merry-Go-Round” made or sold by or found in the 
possession of the defendants or their agents or employees. 

F. DICKINSON LETTS 
Justice. 

From the foregoing decree the defendants, by their attor¬ 
ney, in open court, note an appeal to the U. S. Court of Ap¬ 
peals for the District of Columbia. A bond to cover costs 
is hereby fixed in the sum of One Hundred Dollars ($100) 
! ' to de P° sit wi,h ^e clerk the sum of Fifty Dollars 
($50) in hen thereof. Upon the perfection of an appeal and 
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the filing of a supersedeas bond in the sum of Five Thou¬ 
sand Dollars ($5,000) the reference to the Auditor as pro¬ 
vided in the decree shall be stayed pending the final deter¬ 
mination of the case upon review. 

F. DICKINSON LETTS 
J usticc. 

• * * ***•#•# 

38 Report of the Auditor 

To the District Court of the United States 
for the District of Columbia: 

The Auditor, to whom the above-entitled cause was re¬ 
ferred, respectfully reports, as follows: 

• • • *##**•• 

40 2. In pursuance of the directions contained in said 

decree, and after due notice to counsel for the parties, 
the Auditor held hearings and took the testimony of cer¬ 
tain witnesses on January 29, 1940, June 5, 1940, June 21, 
1940, and Juno 10, 1941. At the hearing held on June 21, 
1940, counsel for defendants, advised the Auditor that they 
desired to take the testimony of certain New York publish¬ 
ers regarding the value of the infringing material contained 
in the book entitled “More Merry-Go-Round”; and at the 
hearing held on June 10, 1941, supra, counsel advised the 
Auditor that the depositions had been taken in New \ork 
beginning on July 11, 1940. 
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. thc first hearing, held January 29, 1940, 

41 offered in evidence a written stipulation of 

S » -pw-arj a», (a. 

Transcript Vol. 1, P- 3). Said stipulation reads as follows: 

“District Court of the United States 
For the District of Columbia 

Equity No. 55,429. 

The Washingtonian Publishing Company, Inc., 
vs. 

Dbew Peabson, et al. 

Stipulation of Facts 

It is hereby stipulated and agreed by and between the 
undersigned attorneys for the respective parties herein as 
indicated, that the following facts may be considered and 
deemed as proved and in evidence herein; and it is further 
stipulated and agreed between the parties that no addi¬ 
tional evidence inconsistent therewith shall be offered by 
any party or received in evidence: 

ioq *' le '” ear and raore Particularly in December, 
mnvrTxT 611 tb ° isSUe ° f the ma gazinc THE WASHING- 
• WaS !m,)lis,ied by Plaintiff containing the copy- 
nghted material which was later held to be infringed by the 

MEBRYP n nrvrTvn 116 publication of the book, .WORE 

" s “” “» 

2. The nWnHff / P l? XlnlateIy 13 ’°°° copies. 

Smith to write a column 8 y ° 31 1931, employe<i Rixey 
issue of its magazine Tnr iJ! artic l e for each monthly 

Plaintiff agreed to iZ’J in ASHINGTONIAN. The 
and $50 for each article 03611 montb ! ' 01 ' the column 
wrote the article, THE MTTrT' at! 0 tb ‘ S u g reernellt , he 
contained the niaterialheUl^o^f^?^ TIIE G0DS - whieh 

42 »t appeared in the DecembefS^ “ th ‘ S C!,8C ’ and 
azine under the pen name “LintP ’ ‘“"S °‘ tl10 m “ g ' 

Eintlncuni Hall.” Rixey 




5 


Smith had been a newspaper man for years and is the 
author of magazine articles and books. The sum usu¬ 
ally received by him from other sources for writing such 
articles as THE MILLS—OP THE GODS was from $250 
to $500 for each article. 

3. The defendants Drew Pearson and Robert S. Allen 
entered into a contract with Liveright, Inc., in January, 
1931, which was subsequently amended by the parties to 
cover and include the publication of MORE MERRY-GO- 
ROUND. This contract as amended provided that the said 
Pearson and Allen were to be paid a royalty of 15% of the 
retail price of the book. A total of 34,502 copies were 
printed by defendant Van Rees Press for Liveright, Inc., 
and 34,430 copies were bound. The retail price of the book 
was $3.00. 

4. The defendant Liveright, Inc., sold 32,275 copies of 
the book and received therefor a gross sum of $54,143.78. 
The said corporation was adjudicated a bankrupt on or 
about the 4th day of May, 1933. The Trustee in Bankruptcy 
for Liveright Inc., sold one thousand (1,000) volumes of 
MORE MERRY-GO-ROUND, for the sum of $400.00. The 
net profit of Liveright, Inc., before bankruptcy, from the 
publication and sale of MORE MERRY-GO-ROUND was 
$30,322.55. 

5. The only payments that Drew Pearson and Robert S. 
Allen received for royalties, as aforesaid, under the said 
contract, were from the Trustee in Bankruptcy of Liver¬ 
ight, Inc., and in settlement for royalties due on the vol¬ 
umes sold by Liveright, Inc., and by the Trustee; the pay¬ 
ments were in a total sum of $029.90. The said Pearson and 
Allen received no other payments or remuneration of any 
kind from any source from the preparation, publication, 
sale or distribution of MORE MERRY-GO-ROUND. The 
expenses of Pearson and Allen in connection with the prep¬ 
aration and sale of MORE MERRY-GO-ROUND were 
$475.30, and consisted of $50 paid to Rixey Smith before 
the publication of MORE MERRY'-GO-ROUND; $101 for 



1 / 

V rk- $249.30 spent in connection with 
three trips to New ° persona lly, for which they 

publicity efforts .by* Liverigbt , Inc.; and $75 paid by 
were not reunbnrseu for gerv i ces in connection with 
them to a New 5ork for royalties to the Trustee 

tiepresentatronofthe, ^ 

“ Vm a*. Pres> . ,he pri,,lt ™ " 

,, aOEE MEBBV.OO-BOUN-D. were M ver p„,d I* 

* fc p.bli.bm, nveridht, I»c and santa.ned . art 

,J .Vrm.rn.Klr Sl^ 00 »” ,he,r work ,D 

.ripfaK Hi* « H*r <* 1OT - 

Horace S. Whitman, 

Attorney for Plaintiff 

Elisha Hanson 
Fiio r C. Lovett 
Attorneys for Defendants, | 
Pearson, Allen, and ■ 
ran Rees Press.” 

5. With reaped to the Court's direction to state and re- 
ptcr "wia: damages have been suffered by the plaintiff due 
to the infringement of the plaintiff’s copyright” as set out 
ia the foregoing decree, no testimony whatever has been 
offered by plaintiff to prove any actual or special damages. 
The Auditor therefore finds that the plaintiff suffered no 
damages due to the infringement of -aid copyright. 

to ‘‘the number of copies of the infringed book en- 
titled More Merry-Go-Round' made or sold by or found in 
. of the defendants or their agents or em- 

^ Anditor finds and reports that 34,502 copies 
Were and Panted, and that, of this num- 
that ,f'lr v <r< ” * XjUnd ’ leaving 72 copies unbound); 

V275 were sold # ° W; ° f which numbcr 

'ts adjudication as a L ^ f(ndant Llv <rigbt, Inc., prior to 
trustee in bankmr.f r” and 1000 were sold by tbs 

«** of e^ " P to th ^ Live ^ ht ’ the ^ 

the contra ry, it is presumed, and the 
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Auditor finds, that 1155 of the bound books and 72 unbound 
books remain in the possession of the defendants or their 
agents or employees; (See Stipulation of Facts, marked 
Plaintiff’s Exhibit A, supra). 

44 7. With respect to the provision in said decree re¬ 

quiring the Auditor to state and report “all the 
profits which the defendants, or any of them, shall have 
made from such infringement”; it will be observed from 
the foregoing stipulation of facts, that the attorneys for 
the respective parties have stipulated and agreed, as fol¬ 
lows : 

( 1 ) That the net profit of the defendant Liverigbt, Inc., 
from the publication and sale of the entire book “More 
Merry-Go-Round”, before bankruptcy, was $30,32255, plus 
$ 400.00 received by its trustee in bankruptcy for 1,000 cop¬ 
ies; (2) that the defendants Pearson and Allen received 
$020.90 as royalties, and their expenses in connection with 
the preparation and sale of MORE MERRi -GO-ROUND 
were $475,30; (3) and that the defendant Van Rees Press, 
Inc., the printer of “More Merry-Go-Round”, sustained a 
net loss of approximately $1/300.00 on its work in connec¬ 
tion with the book. On the basis of said stipulation, the 
Auditor finds that the net profit made by said Pearson and 
Allen from the entire book “More Merry-Go-Round , was 
$154.60. 

• ••••••••* 


57 Manner of Infringement 

12. With respect to the plaintiff’s contention that the use 
of the copyrighted material was a willful and deliberate 
plagiarism, and the opposite contention of defendants, that 
they acted innocently and in good faith and in an hone t 
belief that they were entitled to use the material, the - u 

ditor finds as follows: . , 

The plaintiff, during the year 1931, employed Rtxey Sim i 
to write a column and an article for each m01 ^ ' 1 | '! u ._ 
its magazine, THE WASHINGTONIAN. The pla.nt.ff 
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ngmod to jmy him $« r )0 ouch month for flio column a,,,] ^ 
for cadi article. I , iiimunit to tliiH agreement, Ifixoy Hiniji, 
, vr0 1(i Hid article entitled “Till') MILLS—OK am,, 


agr 

for vmv/ii .. - 

wrote the article entitled 
( 101 ),S", which contained the material 


. . . , . tjie 

noon , ''"‘'ii .. ,<! hl in tliiH caao ( 0 

have boon infringed. This article appeared in tho Decern 
her, 1 !).*! 1, iHHiioof TUB WASH INGTONIAN under tlio p 0n 
name, “Linthicuni Hall”, (Stipulation of facts, par, 2) 
This was Pearson’s pen name, and Hixey Smith had fro- 
ipionlly used it. 

In May, 1931, one Frederick 0. Brownell hecamo associ. 
ated with Mrs. Banister with a view to reorganizing and 
refinancing The Washingtonian. At that time, Brownell 
went to see the defendant Drew Benson and interested him 
in a plan to reorganize and refinance the magazine, and both 
Brownell and Pearson met and discussed the matter with 
Mis. Banister, as the Editor of the Magazine and managing 
Vice President of The Washingtonian Publishing Company, 
in the office of the company. Pearson then became familiar 
with tlie editorial and corporate setup of the rnaga- , 
zme. eaison made certain suggestions for changes 
ir J" . le Ol . 1,0, ' !, l policy of the magazine, and assisted 
midNovo™, •" cnrr * vin S‘ out the changes in the October 

,Ic r °“ ivcdc °"" 

” f ™ E WASHINGTONIAN 

m, J HE .WASHINGTONIAN 
Magazine of the National Capital 
Marion Banister 
Editor and Publisher 


• t CONTENTS 

The Mills—Of the Gods ’ 


Pago 

10 
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B. Editorial Ofliee, 170.') L Street, 
Copyright 1031, by This Wahh- 


Puiimhiibii'h Annoijnokmknt 

Published Monthly liy Maiiion Banihtuu for Tub Wabiiino- 
tonian Puiimhhino Co. Publication Office Eckingion Place 

and Florida Avenue, N. 10. .. 

N. W., Washington, D. C. 

INOTONIAN PtlllUHIIlNU CoAII’ANV. 

Similar notiecH, except aw to the material listed under 
“contents”, were carried on the title page of the magazine 
for the montlm of October and November, 1031. 

Marion Banister lm<l been lOditor and Publisher and Gen¬ 
eral Manager of TUB WASHINGTONIAN PUBLISH¬ 
ING COMPANY, and its predecessor in name, since 1925, 
and a stockholder in the Corporation. 

The December, 1931, issue of The Washingtonian was the 
last one published, and Pearson’s connection with the busi¬ 
ness was severed at or about that time. During the 
59 year 1931 the plaintiff, The Washingtonian Publish¬ 
ing Company, Inc., suffered a net loss from the pub¬ 
lication of its magazine, The Washingtonian. Since 1931 
said company has neither published said magazine, nor been 
engaged in the publishing business. 

In January, 1931, the defendants Pearson and Allen en¬ 
tered into a contract with Liveright, Inc., which was later 
amended to cover and include the publication of the book 
“More Merry-Go-Round”, which was published in August, 
1932. This contract, as amended, provided that Pearson 
and Allen were to be paid a royalty of 15 per cent, of the 
retail price of the book, which was $3.00 (see stipulation, p. 

5 hereof). 

In Julv, 1932, Pearson and Allen were pressed for time, 
trying to finish the book. The publishers were crowding 
them for copy. Pearson was working on a chapter entitled 
“The Wizards of Reconstruction”, dealing principally with 
Ogden Mills and Eugene Meyer, and lie remembered the 
article Eixev Smith had written on Ogden Mills, entit 
“The Mills—of the Gods” which was published in the - 

cember issue of The Washingtonian, because he (1 ea ) 
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d Smith had discussed the subject-matter even before 
Smith wrote the article. Pearson, in order to save time 
(in finishing his chapter), wanted to use some of the mate¬ 
rial in the Smith article; he so indicated to Allen, and sug. 
o-ested that Allen see Rixey Smith about getting his 
^Smith’s) permission to use the article, or some of its con¬ 
tents. Allen visited Smith and talked about the matter; 
that is, as to obtaining second serial rights on the article. 
According to Allen’s recollection, Smith’s response was in 
part, “Sure, go ahead and use it. Use the article. De¬ 
lighted”; Allen indicated that he and Pearson would pay 
Smith for the article, or the permission to use it, to which 
Smith replied, “Nothing like that. I am not out anything, 
anyway you fellows go ahead and use it.” Allen had “a 
definite understanding (in his own mind) that (he) 
60 had carte blanche to use the article as (they) saw 
fit.” Allen reported back to Pearson and they dis¬ 
cussed the subject of paying Smith, and the amount. $50.00 
was considered, (that being the amount which Smith was 
supposed to have received from The Washingtonian for the 
article); and it was agreed that a check for $50 would be 
sent to Smith. Pearson’s check for that amount, dated July 
22,1932, was sent to Rixey Smith, accompanied bv the fol¬ 
lowing letter (plff. ex. 12 ): 


n Ti * duly za 

Dear Rixey, 

Many thanks for permission to use the Mills article. I 
is a swell piece and could not bo surpassed. 

nie'e^k !v Cl t ,CCk wllicl1 not as much use of tin 

srrswacsi* ,o w “* th ' '»" s « 

Best regards, 


a . . 1 12AUSON 

' Neither PeamrLr'AUc & ^ days aftenval 
t°uch with the plaintiff ^th " attempt to get 

1 Wlth I L ‘K ar( l to the use of the arti 
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“The Mills—of the Gods”, which had been previously pub¬ 
lished in its magazine. 

After Justice Letts filed his opinion in this case, on March 
28, 1935, (which, on rehearing, was found by the Justice to 
be “erroneous”), a trade magazine known as “Editor and 
Publisher”, carried an article (Def. Ex. N) referring to the 
opinion. The defendant Pearson thought the article might 
be considered as implying that he and Allen had stolen the 
infringed material, and he got in touch with Rixey Smith, 
told him about the article, and asked him to write a letter to 
“Editor and Publisher” and explain that Pearson and 
Allen had purchased the material from him (Smith) and 
had not stolen it. Several days later Peason received from 
Smith the following letter, dated April 10th, 1935, (def. ex. 
0 ): 


61 “My dear Drew: 

“After reading the article in question in The Edi¬ 
tor & Publisher of April 6th, I am very reluctant to write 
the magazine direct, since they do not seem to know that I 
was in any way involved and apparently do not know of my 
existence. I would much prefer to say to you thus privately 
for your own satisfaction and for the edification of any in¬ 
quiring editor, that as the author of the article in question 
you had my full permission to make any use of it you saw 
fit, The Washingtonian having suspended for many months 
and being indebted to me for many hundred dollars. Tins 
permission was given to you very freely on my part v i 
out much thought as to copy right or any technica i ) m 
volved; and without any thought of remuneration 
“Neither in this, nor in afterwards accepting he fi 
dollar check you were kind enough to sene me, (i 1 
occur to me that either party to the transaction was guilt) 

of any impropriety. 

“Sincerely yours, 

“Eesev Smith” 




12 



the foregoing facts, as well as from all the oth er 


othV hand thev were not wholly innocent with respect to 
the infringement ; that their use of the copyrighted article, 
without obtainin': the plaintiff’s consent, resulted from a 
mistaken belief that they had the right to use said article, 
because of their supposed purchase of the so-called “sec¬ 
ond serial richts” from Eixey Smith (the original writer of 
the article), the permission given by him, and the fact that 
the plaintiff corporation had theretofore ceased the pub¬ 
lication of its magazine and had been practically out of bus¬ 
iness for several months; that said Pearson and Allen were 
negligent in their failure to consult the plaintiff with 
62 respect to the use of the article, since they knew it 
had been written for and published in the plaintiff’s 
magazine. Under the circumstances then existing, however, 
the Auditor finds that their negligence was not so gross or 
reckless as to warrant a finding that they wilfully or delib¬ 
erately infringed the copyrighted article. 

14. The foregoing findings, it is believed, are not in con¬ 
flict with the Sheldon case, (106 Fed. 2d, 45; s. c. 309 U. S. 
390). There, it was admitted that the defendants had been 
negotiating for the purchase of the motion picture rights 
of plaintiff’s copyrighted play, for about $30,000.00. The 
negotiations failed, however: but the flefem-lento novertlic- 



sapra chiefly because, in tlieir briefs, 
ve 1 so much stress and emphasis 
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on their respective contentions as to the alleged wilfulness 
and deliberateness of the infringement, on the one hand, and 
(lie alleged innocence and good faith of the defendants, on 
(he other. It would seem, however, that said contentions 
are more or less unimportant insofar as a determination of 
the profits “from such infringement” is concerned. Sec¬ 
tion 25 (b) of the Copyright Act (quoted in 309 U. S. p. 399) 
defines the liability of an infringer as follows: 

G3 “ (b) To pay to the copyright proprietor such dam¬ 
ages as the copyright proprietor may have suffered 
due to the infringement, as well as all the profits which the 
infringer shall have made from such infringement,... or in 
lieu of actual damages and profits, such damages as to the 
court shall appear to be just,...” 

With respect to the above section, the Supreme Court 
said, in the Sheldon case: 

“The purpose is thus to provide just compensation for 
the wrong, not to impose a penalty by giving to the copy¬ 
right proprietor profits which are not attributable to the 
infringement”. (309 U. S. 399) 

• * • * 


“Petitioners stress the point that respondents have been 
found guilty of deliberate plagiarism, but we perceive no 
ground for saying that in awarding profits to the copyright 
proprietor as a means of compensation, the court maj make 
an award of profits which have been shown not to he due to 
the infringement. That would be not to do equitj but to in 
flict an unauthorized penalty. . . ■ IVliere there is a com 
mingling of gains, he (the infringer) must abide the conse¬ 
quences, unless he can make a separation o t ie pro • 
as to assure to the injured party all that justly belongs to 
him. "When such an apportionment has een<>'• > J 
the copyright proprietor receives all t ie pro s j ^ 

been gained through the use of the in ringing ‘ . ,, 

that fs all that the statute authorizes and eguUy sanctrons. 


(ib. 405, 406). 

* * • • 
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64 17. Ar.d now, after due consideration of all 

circumstances of the as a whole, the Audit ^ 
find- ar.d reports, as the ultimate facts, (1) that ten (jm 
per cent, of the stipulated profits of the defendants from tf * 
entire book “More Merry-Co-Hound” was and is fairly . ‘'I 
reasonably attributable and apportionable to their infrin^' 
rner.t of the plaintiffs copyright; and (2), that “the profit! 
which the defendants, or any one of them (shall have) made 
from such infringement”, were as follows: 

Drew Pearson and Robert S. Allen: 

10 per cent, of $154.GO profit actually re¬ 
ceived by them from entire book $15 y, 

Liveright, Inc.: 

10 per cent, of $30,722.55, profit from en¬ 
tire book 3,072.25 

The Van Bees Press: 

(no profit, but $1 ,$00.00 loss) rose 

Total $3,087.71 

65 10. The Auditor makes a total charge of 

which includes reimbursement for $161.25 paid by 
him to Messrs. Hart k Dice for reporting and furnishing 
transcript of the proceedings and testimony taken at the 
hearings, and $500.00 to the Auditor for his time and ser¬ 
vices under the reference. This fee has been paid bv the 
defendants. 

• ••••*•*•< 

A. LEFTWJCH SINCLAIR, 
Auditor. 

*••••••#*< 

7G Memorandum 

1 have carefully considered the Report of the Auditor am 
objections and exceptions thereto, and the voluminous brief! 






. .. r ; tt cn arguments presented by opposing counsel and 
T ’included as below set out: 

^That plaintiff’s objections and exceptions to the Keport 
Auditor should be overruled; that defendants 
° (ion for adoption of the Deport of the Auditor 
®° ]d be sustained; that there is no liability for 
f ' on the part of any defendants; that the defen- 
7 Is Drew Pearson and Robert S. Allen are jointly and 
pverallv liable for profits in the sum of $15.46; that Live- 
■V„ llt I,ic. is liable for profits in the sum of $3072.25; that 
o profit has been shown for which the defendant \ an Rees 
p re c S shall account; that all of the defendants are jointly 
and severally liable for full costs. It clearly appears that 
the infringement of plaintiff’s copyright was not attended 
bv wilfulness and deliberation on the part of any defendant. 
In the absence of wilful and deliberate purpose, when no 
damage resulted and when the other circumstances of the 
case and of the parties are as shown it is not seen that the 
allowance of an attorney’s fee is warranted. 

Let an appropriate judgment form be prepared by the at¬ 
torney for the defendants. 

F. DICKINSON LETTS 


«•••**••** 

77 Order 

This cause coining on to be heard upon the Report of the 
Auditor, plaintiff's objections and exceptions thereto, de¬ 
fendants’ answer to plaintiff’s objections and their motion 
for the adoption of the Report and for a decree that they 
are severally liable for the profits shown by the Auditor, 
plaintiff’s motion for the allowance of its objections and 
exceptions to the Report, for a decree of defendants’ joint 
and several liability, and for costs and for an attorneys’ 
fee in the sum of $10,000, the various points and authorities 
filed in support and in opposition, together with oral argu¬ 
ment of counsel, it is, by the Court, after due consideration, 
this 18 day of December, 1942, 
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i^Thlfthe plaintiff's objections and exceptions to tl* 
R ,w,r* of the Anditor be and the same hereby are ov^ 
--'ed.' and plaintiffs motion for their allowance is hereby 

defendants' motion for the adoption of the Be- 
' of me Anditor be and the same hereby is -ranted, and 
ibe Report of the Anditor is hereby approved and eon. 

“^That defendants' motion for a decree that they are 
^everal’v liaWe for the profits shown by the Anditor be and 
the -a~ e hereby is granted. 

4 Tinit plaintiffs motion for a decree of defendants’ 
joint and several liability be and the same hereby is denied. 

- * fhat plaintiff's motion for a decree that the defen¬ 
dants -ial tav Ml costs of the proceedings be and the same 

herefcv is granted- , , 

g_ r J, ir. riffs motion for an attorneys fee for the 

r rieention of the case be and the same hereby is denied. 

F. DICKINSON' LETTS 


75 Fadmft of Foci ani Comdutum* of Late 

jV. eaase came on for final hearing and determinatioa 
apo® in) the Report of the Auditor (ineludinir the proeeed- 
irgs before the Anditor nnder the order of reference) filed 
herein on September 15. 1942. <b) plaintiff's objections and 
exceptions to the Report filed herein on September 25,1942, 
fc) the defendants' motion filed herein on October 1, 1942, 
for the adoption of the Report and for the determination of 
their several liability for profits, <d) plaintiff s motion filed 
herein on October 22.1942, for a decree of defendants’ joint 
and several liability and for costs and an attorneys’ fee, and 
(t) the voluminous brief- submitted by counsel for the re¬ 
spective parties, as well as oral argument of counsel; and, 
after due consideration, the Court makes the following 



Findings of Fact 

The finding* stated in the Report of the Auditor are 
bv the evidence. . 

SU o P The plaintiff sustained no damage from the rnfnnge- 

“^'The infringement was not wilful or deliberate on the 

^defendants Drew Pearson and Robert S. Allen 
realized 8 profit of $15.46 from the use of the copyrighted 

-a m S^The defendant Liveright, Inc., realized a profit 
‘ of $3,072-25 from the use of the copyrighted mate- 

defendant Van Rees Press, Inc., realized no profit 

from the use of the copyrighted material. 

- In view of the second and third findings stated above, 
together with the other circumstances of the case and of 
the parties as shown by the evidence and the Report of the 
Anditor. the allowance to plaintiff of an attorneys fee is 
found to be not warranted. 

And now. upon the foregoing findings and the considera¬ 
tion of the case as a whole, the Court states, as follows, its- 

Conclusions of Law 

1 The Report of the Anditor should be approved and 

confirmed. , 

2. There is no liability for damages on the part of any 

defendant. 

3. Defendants Drew Pearson and Robert S. Allen are 
jointlv liable to the plaintiff for profits in the sum of $lo.46 
realized bv them from the use of the copyrighted materia . 

4. Defendant Liveright, Inc., is liable to the plaintiff for 
profits in the sum of $3,072.25 realized by it from the use of 

the copvrighted material. , 

5. Defendant Van Rees Press, Inc., is not liable to th 

plaintiff for any profits. 




18 

C. IMiiintitr in nil it led (o rooovor full P 

U'ft'iulautH jointly. ro >n nil Q j> 

7. I’lninlilT is not ontitlod to rooovor niton 


''■"Hi 


nny of llu> dofondnntH. . 1 t>o H 

lhilod this IS ilny of Doooiuhor, 1 !)4U 

1". WCK1NSON LBjyps 

. ,/ " s<<Cc - 

* * 

80 Final Judgment * * 

Upon lln.il consideration of this onnso, inoI. l( li lltr „ 
>"'«}' Hidings Of Knot ami Conclusions of ]' u r '? 0r ‘ 

■' ' Ik ; Cm '« ,hi * 18 <>r December, ff " li8 

Adjudged, Ouloml and Doorood as follows: 
l'ust. That tho plaintiff rooovor of and from II. i 
dants Drew IVarson and Robert S. Allon ioiatlv n ° °"' 

°‘ s f 1 ®- 4 ';- ‘"'p. “ ,e '“‘Vo execution thorofo,^'" 

bloom. Ilia tho plaintitr recover of and from tho'do 
ontlnut Livoright, Ino., the sum of $.‘1,072.25, and tlmt n 
plaint til have execution thorofor. 10 

dant' 1 Van ]>!''“ p'° "‘"t" °‘ ,"‘ 0 ,,Inintiir " gai,,8t ‘*'e defen¬ 
dant A an Rees 1 ross, Inc., bo and tho same liercbv is dig. 

missed except as to costs. * 

Fourth. That the plaintiff recovers from nil of the defon- 

dnnts, jointly, full costs herein, to be taxed by the Clerk. 

F. DICKINSON LETTS 
Justice. 


:i!i 


Upon Which Plaintiff Relic* On Appeal 

\ a? ^ss£& 1 

book, mokw m n- ;: i ;; l T11 j ( , M illw-ok tiie 

■»* .. . 

«.»1 Hovornlly .. for 

pl . 0 |i(H from 11.0 infringement, and not Hovoinlly 
HnbloVor their individual profits only an found by the, Audi- 

l °!) “That’llio'prolltH^roin the infringement for which thy 
V , PojirHon and Alien, aro liable in proper pro- 
Si under the Copy rigid Act, amounted to $14,048A> 
’ "i ll $154.ti0 us round by the Auditor and the Court 
•I That contrary to the finding of tho Auditor and the 
Court, plaintiff did sulTor damages from tho infringomont, 
Although not in a determinable amount. 

r, '[’lint contrary to the determination ol the Court, plain¬ 
tiff is entitled to statutory damages for the infringomont 
in tho maximum amount proscribed by tho Copyright 


Law. 

83 C. That contrary to tho determination of tho Court 
and in order to do equity herein, plaintiff is entitled 
to a reasonable award of damages jointly and severally 
against tho several defendants for tlioir infringement of 
plaintiff’s copyright. 

7. That contrary to the finding of tho Auditor and the 
Court, the defendants wilfully and deliberately infringed 
tho plaintiff’s copyright. 


HORACE S. WHITMAN, 
GIBBS L. BAKER, 
Attorneys for Plaintiff. 

Service of copy acknowledged 
this 27th day of January, 1943. 

ELIOTT C. NOVETT, 

Attorney for Defendants. 
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IN THE 


United States Court of Appeab 

poll THE DlSTIlIOT OP COLUMBIA. 


No. 8473 


THE WASHINGTONIAN PUBLISHING 
COMPANY, INC., Appellant, 


m?EW PEARSON, ROBERT S. ALLEN, LIVERIGIIT, 
INC., and VAN REES PRESS, INC., Appellees. 


Appeal from an Order and Judgment of the District Court 
of the United States for the District of Columbia. 


BRIEF ON BEHALF OF APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

During the year 1931 The Washingtonian Publishing 
Company, Inc., appellant, published a monthly maga¬ 
zine called THE WASHINGTONIAN and employed 
one Rixey Smith to write for each issue, agreeing to pay 
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him $50 per article. Pursuant to this agreement, Smith 
™te an article on Ogden Mills entitled “The 
the God=“, which appeared in the December, 1931, i sstle Qf 
the magazine. Tlib issue also carried a notice of copy right 
bv the appellant. It was the last issue published, and the 
Company has not since engaged in the publishing business. 
(Appellant's Appendix, pp. 7-9.) 

Durins 1931 appellees Pearson and Allen entered into a 
contract with appellee Liveright, Inc., for the publication 
of a book entitled MORE MERR\-GO-ROUND on a roy¬ 
alty basis. They -were pressed for time while working on a 
part dealing with Ogden Mills, and Pearson recalled the 
said article by Rixey Smith, the subject matter of which 
he had discussed with Smith even before the article was 
written. Allen visited Smith and talked to him about sell¬ 
ing them second serial rights on the article. Smith told 
them to go ahead and use it, and that he did not want any 
pay. However, they decided to send him $50, which was the 
amount that he was supposed to have received from the 
magazine. This was done by Pearson’s check which he en¬ 
closed in a letter to Smith thanking him for permission to 
use the article and stating that the check “is not as much 
as use of the article is worth, but still may help to balance 
the long debit column on THE WASHINGTONIAN.” 
They used a portion of the article, and the hook MORE 
MERRY-GO-ROUND was published in August, 1931. (Ap¬ 
pellant’s App. 9-10.) It was printed by appellee Van Rees 
Press, Inc. (Appellant’s App. 6.) 

In March, 1933, appellant instituted this action in the Su¬ 
preme Court of (now District Court of the United States 
for) the District of Columbia. After Mr. Justice Letts filed 
his opinion in the case in favor of appellees in March, 193o, 
a trade magazine known as EDITOR AND PUBLISHER 
carried an article relating thereto which Pearson thought 
might be construed to indicate that he and Allen had stolen 
the Mills material. Therefore, he asked Rixey Smith to 
write the magazine and explain that Pearson and Allen ha 
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purchased the material from him and had not stolen it 
Smith replied that he was reluctant to write the magazine 
direct but that he would say to Pearson that— 

“• • • as the author of the article in question you had 

my full permission to make any use of it you "saw fit 
The Washingtonian having suspended for' many 
months and being indebted to me for many hundred 
dollars. This permission was given to you very freelv 
on my part without much thought as to copyright or 
any technicality involved, and without any thought of 
remuneration. 

“Neither in this nor in afterwards accepting the fifty 
dollar check you were kind enough to send me, did it 
ever occur to me that either party to the transaction 
was guilty of any impropriety.” 

Subsequently, on rehearing, Mr. Justice Letts found his 
original opinion to be “erroneous” and, in December, 1936, 
decreed that appellant’s copyright of its magazine had been 
infringed by the book MORE MERRY-GO-ROUND and that 
appellees were liable therefor, and he ordered the case re¬ 
ferred to the Auditor to ascertain the damages suffered by 
the appellant and the profits which the appellees made from 
the infringement. (Appellant’s App. 2,11.) 

The appellees appealed to this Court from the decree of 
liability, and the reference to the Auditor was held in abey¬ 
ance. This Court reversed the lower court on the ground 
that the action could not be maintained for the reason that 
the appellant had not promptly deposited in the Copyright 
Office copies of the December, 1931, issue and registered 
claim of copyright thereof as required by Section 12 of the 
Copyright Act, but bad deposited and registered 14 months 
thereafter (six months subsequent to the publication of 
MORE MERRY-GO-ROUND) and merely for the purpose 
of bringing this action. Pearson, et al. v. The Washington¬ 
ian Publishing Co., Inc., 68 App. D. C. 373, 98 F. (2d) 245. 
This decision was reversed by the Supreme Court on writ 
of certiorari and the case was remanded to the District 




4 


rwt The Washingtonian Publishing Co., Inc., v. p eau 
son, ct al., 306 U. S. 30, 83 L. cd. 470. 

Pursuant to tlic order of reference, which became opera- 
tive under the action of the Supreme Court, the Auditor 
held four different hearings during 1940 and 1941, and dep. 
ositions were taken in New York of certain publishers re- 
„ ar ding the value of the infringing material contained in 
MORE MERRY-GO-ROUND. (Appellant’s App. 3.) 

The Auditor found that the appellant suffered no dam¬ 
ages from the infringement, no testimony having been of¬ 
fered by it to prove either actual or special damages. (Ap¬ 
pellant’s App. 6.) 

The Auditor also found, in accordance with the Stipula¬ 
tion of Facts subscribed by the parties and fully set forth 
in his Report (Appellant’s App. 4-6), that, from the pub¬ 
lication and sale of the entire book MORE MERRY-GO- 
ROUND, (1) the net profit of Liveriglit was $30,322.55 be¬ 
fore it was adjudicated a bankrupt, plus $400 received by 
its trustee in bankruptcy, (2) the net profit of Pearson and 
Allen was $154.60, and (3) Van Rees Press sustained a net 
loss of approximately $1,800. (Appellant’s App. 7.) 

The Auditor further found that 10 per cent, of the profits 
made by the appellees from the entire book “was and is 
fairly and reasonably attributable and apportionablc to 
their infringement” of appellant’s copyright, and that the 
profits which they made from the infringement were as fol¬ 
lows: Pearson and Allen (10 per cent, of $154.60 profit ac¬ 
tually received from the entire book) $15.46; Liveriglit (1 
per cent, of $30,722.55 profit actually received from the en¬ 
tire book) $3,072.25; and Van Rees Press (no profit, bu 
$1,800 loss) none. (Appellant’s App. 14.) 

The Auditor also found that the appellees did not wi - 
fully or deliberately infringe the appellant’s copyrights 
article. (Appellant’s App. 12.) 

The thorough consideration which was thereafter given 
the case by Mr. Justice Letts is apparent from the opening 
paragraph of his Order signed on December 18, 1942, do 
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„ . the ca se was “heard upon the Report of the Audi- 
big objections and exceptions tlieieto, defen- 

tor, P lain plaintiff’s objections and tlicir motion for 

dantS i an til of the Report and for a decree that they are 
the adopt 0 ^ ^ sho wn by t l,e Auditor, plarn- 

severaHy ia ^ allowanco 0 f its objections and excep- 
tiff s f ° ° Report, for a decree of defendants’ joint and 
ti0,1S 1°1 abiUty and for costs and for an attorneys’ fee in 

SeVBia f <610 000 [and] the various points and authorities 

Sed i^suppoi't and in opposition, together with oral argu¬ 
ment of counsel”. (Appellant’s App. lo.) 

After disposing of the various motions and making ap¬ 
propriate Findings of Fact, including "i. The findings 
stated in the Report of the Auditor are supported by the 
evidence”, Mr. Justice Letts concluded, as a matter oi law, 
that the Auditor’s Report should be approved; that there 
is “no liability for damages on the part of any defendant”; 
that Pearson and Allen are jointly liable for profits of 
$15.46 from the use of the copyrighted material; that Live- 
right is liable for profits of $3,072.25; that Van Rees Press 
is not liable for any profits; that appellant is entitled to re¬ 
cover full costs from all of the appellees jointly; and that 
appellant is not entitled to recover attorneys’ fees from any 
of the appellees. (Appellant’s App. 17-18.) 

Pursuant to the Final Judgment “That the plaintiff re¬ 
cover from all of the defendants, jointly, full costs herein, 
to be taxed by the Clerk” (Appellant’s App. 18), the costs 
were taxed but, because of the refusal of counsel for appel¬ 
lant to accept them, they were, under an appropriate order, 
paid into the registry of the Court. There are now out¬ 
standing no unpaid costs for which the appellees have been 
found liable. 
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THE ISSUES. 

Tlie real issues involved are: 

(1) Whether the appellees are jointly liable for profit 
or only severally liable as found by the lower court lS| 

(2) Whether appellees Pearson and Allen are liable f 

statutory damages (minimum $250, maximum $ 50 nm 
merely because their profits from the infringement w e 
found to have been less than $250. re 

(3) Whether the profits and expenses upon which the 
parties agreed and which they made the subject of a stinu 
lation that was the basis of the findings of the Auditor and 
the findings and judgment of the lower court may now be 

changed by appellant’s interpretation. 

There are other points made by the appellant in its brief 
and they will be answered in their turn, but, for practical 
purposes, only the foregoing merit consideration. 


SUMMARY OF ARGUMENT. 

1. Appellees are severally Halle for their profits. It is 
inequitable for a person to profit by what has been held to 
be his own wrong. Accordingly, he is made a quasi-trustee 
of such profit and must account therefor to the proper 
owner. In the instant case, appellees Pearson and Allen 
are quasi-trustees of $15.46, Liveright of $3,072.25, and Van 
Rees Press of nothing. 

2. The amount of the profits has been stipulated and may 
not be changed. The parties entered into a Stipulation of 
Facts including figures showing the profits realized by the 
parties from the publication of MORE MERRY-GO- 
ROUSTD. Upon these figures the Auditor based his find¬ 
ings as to the profits realized by appellees Pearson, Allen 
and Liveright, and as to the loss suffered by Van Rees 
Press. Upon this Stipulation and the Report of the Audi¬ 
tor the lower court based its Findings and Final Judgment. 
The figures which were thus agreed upon and made the 
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. proceedings before the Auditor and the lower court 
basis olP be changed by interpretation or otherwise, 
may 110 

' reliant is not entitled to statutory damages, mere 
3 ' fts from an infringement may be and have been de- 
nU P -l f ] as in this case, “in lieu” (statutory) damages do 
ternU re gardless of the amount of the profits, or the 
not nPP ^ hjc j^ may be actually recovered, or the fact that 
am °nartv mav have suffered a loss rather than realized 
° n orofit ’ Statutory damages ($250 to $5,000) may only be 
awarded when neither actual damages nor profits have been 
proved. 

4 The infringement was neither wilful nor deliberate. 
The Auditor, who heard and observed the witnesses, found 
that the infringement was neither wilful nor deliberate. 
Upon an examination of the entire record the lower court 
stated that it “clearly appears” that the infringement “was 
not attended by wilfulness and deliberateness on the part of 
any defendant.” There is nothing before this Court to 
support a contrary conclusion. 


ARGUMENT. 

I. 

appellees are severally liable for their 

PROFITS. 


The appellant predicates its contention that the appellees 
are jointly liable for profits primarily upon the old (1892) 
ease of Belford, Clarke, & Co. v. Scribner, 144 U. S. 488, 36 

are ’ ° 14 ' 7 ; Appellees predicate their contention that they 
severally liable primarily upon the recent (1942) case 

the* STel' Colonial Press > 126 F. (2d) 341, decided by 
Circuit Cd Stat6S Clrcuit Court of Appeals for the First 

sitat^n^nf a PP oPan l h as been unable to submit one 
spite tw. r ? tielfordca.se upon the point here involved de- 
act that it is offered as the “controlling” case. 





. ,truth, i* <b'i« '-/M if i )ki 

I //( "'' *r^r 0/m r* «• 

,J \ v ., j,- l( j v;j iii b«dd *" !<*• h iwsihf 'iMiUi wjii 

XL iw »i <—" v - ' v r"; ''77 «*"*, 

/i, fhi- Hammons ,h ' J ' npjslmnt /i'lii'ij i,i, y J( . 


847). 


//(/ /, r ,/ ,„ r , jurt a* d<** «*"• for U* 

namely, the fiimw'wl irresponsibility of y* 
. ar tv who M—ivod .-ill or most of the profile. Hut the First 
Circuit held, i/i tJic Hammons rasa, tlifit if the Holford 
mu- could not he distinguished on partnership grounds, 
a* indicated hy the Kighlh Circuit in the Dowayuu: cat/;, it 
wat nevertheless itol controlling. 

The opinion in the Hammons cane it an unusually thor¬ 
ough and scholarly treatise on the question of joint and 
several liability. Particular attention is invited to the fol¬ 
lowing (p. 345): 


“. . . Where the copyright owner can show as dam¬ 
ages his probable losses resulting from an infringe¬ 
ment, it is clear, on familiar principles of tort liability, 
that all persons who unite in the infringement are 
jointly and severally liable for the damages resulting 
therefrom. Gross v. Van Dyk Gravure Co., 2 Cir., 1916, 
230 F. 412. 

“On the other hand, accountability of an infringer 
for the profits he has made had its origin in equity. 
. . . The theory was that it was unconscionable for an 
infringer to retain a benefit which he had received by 
the appropriation and use of the plaintiff’s property 
right; and to prevent unjust enrichment the infringer 
was treated as a trustee ex maleficio of his ill-gotten 
gains. . . . Accountability for profits is therefore 
peculiarly personal, as equity acts on the conscience ot 
the infringer. The presupposition is that the infringer 
has gotten something which it is unconscionable for him 
to keep; and hence it logically follows that the infringer 
is accountable only for the profits lie received, not for 
infri^ r ° ’> W ^' c ^ ma l T i* nvo been received by a co- 






'/y* w;rt V** " !> ** r <p ' %iKr ' 

"Id m Mi* ***** i* «*# **NtoA ** 

,„ ■,..". fi#* are fA»r>.tJ*n,*r+ wettXy i . w / jwv., : v 
JZ uroT/U ' !■>■> wiroi. ''A^y tvw;t 

... *p v. ttejtfM, IM>f 25, 40 

wort . - .5 '/*- * '-'Jr wv.-ry 
ih<- wfnuyeiwui of a fAtterA, the ■/_!',ws, vpw 
are W.'Wfxi i>. that they *-•" t'-e benefit* 
We a//;nwi t/, the defendant* from t wrong- 
fuJ Wf" of the plaintiff’* invention, and far winch tV-y 
r „ j table, <,z aequo et bono, to the like extent a* a trus- 
(/.(. would be who had used the trust property for in 
ova advantage. The defendant*, in any *ueb suit, art 
therefore liable to account for *ueb profits only as 
fiavt accrued to themselves from the use of the inven¬ 
tion, and not for those which have accrued to another, 
and in which they have no participation.’ 

“We see no reason why the same rule should not ap¬ 
ply in the case of copyright infringement. ...” 


The broad similarity between remedies for patent and 
copyright infringement was recognized by the Supreme 
Court in Sheldon v. Metro-Goldwyn Pictures Corporation, 
309 U. S. 390, 400, 84 L. ed. 825, 831: 

“In passing the Copyright Act, the apparent inten¬ 
tion of Congress was to assimilate the remedy with re¬ 
spect to the recovery of profits to that already recog¬ 
nized in patent cases. . . ” 


The fact that, as appellant states, the owner of a patent 
may recover either damages or profits, whichever is the 
greater, does not alter the situation. The copyright pro¬ 
prietor may recover both, but they must be proved. In the 
instant case only profits were proved, no evidence having 
been offered on the subject of damages. (Appellant’s App. 
6.) The only question here, therefore, is as to liability' for 
profits, and the equitable considerations governing such 
liability apply equally to patents and to copyrights. Equity 
plays no favorites. 

Appellant criticizes many of the authorities cited by the 
Circuit Court in the Sammons case. It quotes (Brief, p. 
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v ^ v applying rule that joint toct-tVasovs 

"^'d'ttly liable to tho person tWvtv.i for tho <i,maiu\c 
,| (0 ; r wtvtytr, Tins is perfectly oloav if roforonoo 
^ ,* (ho division of tho lowor oonrt. roportod as 
<'>■(>'■'»<•*■ V. Ctork* I'^i- l“o> wherein ii is stated U'- **TA): 

,, , , Tho trespass charged in tho hill, and os- 

lahlislted hv tho proof, is noon tho property of tho oom- 
olsioant, to whioh ho has titlo hy virtno of his copy- 

'^'T!',o only <pu\«tion loft for consideration is tho 
amount ofdamagx's to ho awarded. . . , It is contended 
on tho part of complainant that tho rnlo of damages tn 
jhis oaso should ho tho same as that adopted in JVfre v, 
Yf.'loW, U lx\ ,N Oh. App. k'bl. referred to in Prone. 
Copyright, p. od.\ This rnlo is that tho defendant is to 
ao.vv.nt for overv copy of his hook sold as it it had been 
a oopy of complainant's hook, and to pay tho oomplain- 
ant tho profit whioh tho latter would havo received front 
the sale of so many additional copies, , . . While tho 
rnlo oontondod. for as to tho tnoasrro of damages may 
havo hoon a propor ono in tho oaso of Pile v, A tVfcolaa, 
it sootns to mo it is not tho propor rnlo in this oaso, in- 
asttmoh as tho dofondants only nsod part ot tho mato~ 
rial of tho complainant's hooh, and as their edition was 
a ntnoh ohoapor ono, and thoir sales at a very much 
lowor price, , , . It sootns to me tho jttst and proper 
Title in this, as in all other oases of this ohairaotor. is to 
ascertain the profits the defendants made hy thoir pi¬ 
racy of the complainant's work, and fix that as tho mea¬ 
sure of the complainant's damages; . , ," 

Therefore, the jndement was not for profits as sneh, hm for 
nrmnpvf; the profits were merely the wocswjy P' ft traces. 
The TT.le as to the accor.r.tahility for profits, however, i< 
hnsed tin the principle, discussed in the fttm woks case, that 
it is ine.-mtahle for a tvrson to profit hy his own wronc. 
-^ccnrainnlT, he is made a onasi-tTitstee of such profit -and 
nuts: recount xherefor to the Trotter owner. In the instant 
cns 5, nppaTjees Pearson and .Alien are onasi-Trnstees of 
Idveririn of gr, rc-^ -o? rnd Tan Bees Press of noth- 
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in?. It is clear that a person n 


n. 

THE AMOUNT of THE PEOFITS hi o 

LATEDANDMAYNO^eU^^. 

Ever since the Supreme Court in c*, w ' 

«yn Futures Corporation 

L- ed. -2o, held that the theorv 0 f appor^ ' S ' 3 », H 
applies to copyright as well as to ° f ^ 

appellant has been endeavoring to cha^ e ,] ™^^^ 
set forth in the Stipulation of Fact* nl f 'V a u° fit fi?ores 
ties and offered in evidence at the first hen^ V ,he P ar ‘ 
Anditor in January. 1940 (Appellant's App"!) ^ tte 
dtavor ha? I^co’ep fpr*rc. 9 ~tn i * cd- 

because of the ,SL *oTThefil ,he »«**« 

are serera% li^f 0 f n t fi !°™ «* a Ppefe 

to a rec-ove^ of o “f ^ a *< 

realize tie i i Z ", K IRa ' lrinf ' h ai Liverisht, ,U 
LiSiS WaB « of . t be profits, is hantrnpt 

penant’-' 4 nI a -i adj t diC f ted a bankrn P f in 3fa 7. 1933 (Ap- 
effort was^V J " h0n y after this ?nif wa= 6Ied < bnt no 
motr-v , i 5 2 *"_’V 012 ° r fn bstitnte the trustee in bank- 
tv ‘ , pa . • ‘ not become necessarv to determine 

of the h ^. ®' sLj 7ears lat er, ’"‘ben, dne to the state 

diSe^ltieT? " 8 “ air? ’ the pr °. blem ™‘h 

the figure- , a the parties approximated many of 

estimate. \! • lven? bt’s profit represented a compromise 
lation herein tw!ru n A7 a , S fina,ly reac bed and the stipn- 
ber, 1930 Obvirrd* it* I App ' 4 ^) "'as signed in Decem- 
critieal analvITw T ^ do «* themselves to a 

as a eomplianee’with tie' aRcepfed b 7 the lower court 

was entered pn rsn * t ™ fereDee ’ and j'ndginent 

as an ordefof fte eonr/' 35 the ‘‘ same effee t and potency 
same purpose.” BrookinZZlTf » ^ t,1C part ' es , to the 
° l,ng s Mate Bank r. Federal Reserve 
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q0> 

n1 Fe d. 659- 660 - very plain and satis ^ eQ _ 

° r '?«£•” £ "‘' Ub i:/sM Fed- 601. 611 ' 

iS£ W >« iiidcl Th«r- 

* “ Mp,ed - 

^--^ dtost 2T1 

i not * j^u ^.ct are appl icable Appellant's 

he Copyright nominal amount . ^PP 

vould be only recovery <« bv the belief that Here 

”” d " i0<,s, ” nt ,he eoor ‘ 

*low.” (Brief, p. 19-) . f does not concern 

Appellant’s real comp am ^ profits to the in- 

ie apportionment of WJ ^ bankruptey of Live right. 

inngement but is direc e ven more reason 

fo,000 because you did not obtain from Livenght net no 
if at least $2,500 so that the 10 per cent, due me from thein¬ 
fringement will amount to a minmium of $2o0. mere is 
nothing in the law or in the decisions which will suppo.- 
such a contention. 
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^atut'-TT r.-jir 6 , ^ t 

il dimir~ ir.'I profit*” v>~i' 4 ;* 

I* fa.“C iii» L* b'jTz.i; " *** 


T- — 

~ ^ 5 *- rf *£* 

^a:*^ ,f ***" “ *“T — “ wrDt ««U 
^-; ^^ -7 »»*“? “ «w*«t of h». J 

T «,*»««» «^-'<r«« *t., fe,rtj2 

■" s*»« ;••"-» *w <»>■**« .7 


«*»*?** -rw, 
>t «f 
that 


t ri-)- 

7^7' , ^ *atr»f? 'iir-tr*'* !S ti<: Kiininnun arno^t ’ 
2T%* mrW." 1- tl* •**** paragraph aft* r & 
*:.^; i 7 tit «*rt (p. 12c): 

. Tdt rtfe [ft rtetntorjr damage*] va* 
r »lei “ onfcr to grre uwre than nominal damage, 
ZC*tU c*'s**t «** mcupalU of proof .’’ (tropha'sh 

-»&*•> 

lx f. tr»ntvvk-BoIk€^JoUtv4er Company, pj y 

iy. j 7 " le*rt. deiied, 304 U. S. .072), tho Circuit Court of 
Appeal* for tit Beeovi Circuit btl/1 that, where it i» p,*. 
sik to determine profit* in a copyright case, an award uttrnl 
be made or. that basis (p 5flS): 

“. , , actual profit)! were sufficiently established be. 
fore the master so as to preclude the recovery of statu¬ 
tory damages.” 

An award of maximum statutory damage* in the sum of 
&///i was reversed, the Court holding that there was suffi¬ 
cient proof Pi establish the infringers’ profits at $1,0.77.03. 
Appellant seems Pi derive comfort from Ihtut/lax v. Cum- 
at U. S. 2</7, 27>, 70 L. ed. Wi‘2, Wit, which is au- 
t.int) for the faot that an award of statutory damages 
wit.,i.i the limits <1200 to $0,7)0) of the law !h not subject to 
review d the “in lien’’ provision he applicable. The Court 
cmivn.iV * w,lH “‘lopted "to give the owner of a 

where O r. ^T" r ‘' 0 '“l’‘’ ri *c for injury done him in a case 
datnnm r 'V " ’’ lW r, ' n, f‘‘ r difficult or impossible proof of 

ZzttSSZF*;" . ."" I1 ™. 

luciition, but only tho roviownbility of 
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, (So a£t=-*l damage* ot profits had proved.) 

£ e a-s-an~ - . / 1^4/j) ea.-e of Sheldon v. iletro-GM- 

^%Urti Corporation, supra, the qneitioa of the ap- 
ry»'Jr f t}. e <*j n lien” provision was r.ot dirtily 


the theory of the apportionment of profit*. 

"". Vi . s n r,reae Court took occasion to state (U. S. 

However, trie » u i” 

“V.V asfTee with petitioners that the '«» /tew' efouie 
£. **/ applicable here, a* the profit* hate been proved 
■ 1 :A tle only question is as to their apportionment.’ 
(Emphasis supplied.) 


The Circuit Court of Appeals for the First Circuit in re- 
rit< ; fltr Sammons v. Colonial Preen, supra, cited the Shel- 
don case, and said that if Colonial I'ress, which had 
t/-cu shown to have made no profit and against which statu¬ 
tory damages of $250 had been awarded, should be found to 
have actually made a profit, that profit only should be re¬ 
covered and the “in lieu” damages awarded by the District 
Court would not be permissible. 

Appellant cites the Summon h case in support of a 
contention, now raised for the first time, that Van 
Bees i’ress should be held “liable for at least mini¬ 
mum statutory damages of $250” because no profits were 
shown. (Brief, pp. 18-10.) However, this question of the 
liability of Vun ltees I’ress for statutory damages is not 
before the Court. It was not raised in the District Court, 
and it does not appear among appellant's points on which 
it relies on appeal (Appellant’s App. 10). If the question 
were properly before this Court it would be the contention 
of Van ltees I’ress that tin? Sammons case is not con¬ 
trolling on the point because the award of statutory dam¬ 
ages against Colonial I’ress was not there contested, and 
also that where all profits from the infrint/ement hare hern 
determined, as in this case, "in lieu" damages do not apph/, 
regardless of the fact that one party may have suffered a 
loss rather than realized a profit. If this were not the rule 
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it would meim that, in a case where, for example n 
lost money because of ail ill-advised bid whereas u 
parties realized profits which were both determi, 
collectible, the copyright proprietor would not 0 „lv ° ‘"‘'1 
all of the profits from the infringement but also a ) 
the form of statutory damages from the printer \v},°" Ws in 
no profit. 0 l,la <l(: 

IV. 

THE INFRINGEMENT WAS NEITHER WlLFm , 
DELIBERATE. L 

For undisclosed reasons of its own, appellant i s st :„. 
sisting that “the infringement was both wilful and del h ‘ 
ate on the part of Pearson and Allen.” (Brief, p. oo ) p 0r ' 
though the contention were supported by the evidence ^ 
would have no legal effect upon the questions before U'" 
Court. It was before the District Court in connection wig 
the motion for the allowance of counsel fees but no appeal 
was taken from its denial. The “Conclusion” to aj)pell aut \ 
Brief (p. 22) closes with a request for judgment “together 
with a proper allowance for counsel fees”, but it is hieon 
eeivable that such wishful thinking may be considered prop 
erly to present the question on appeal. 

If this Court be interested in knowing whether or not the 
infringement was wilful or deliberate, the question may t* 
readily settled by reference to pages two and three of ap¬ 
pellees’ Counter-Statement, supra, and the supporting rec- 
ord citations. Suffice it to say that the strongest detrimen¬ 
tal reference before the Court is the Auditor's statement 
that “Pearson and Allen were negligent in their failure to 
consult the plaintiff with respect to the use of the article, 
since they knew it had been written for and published in 
the plaintiff’s magazine.” But he goes on to con¬ 
clude: “Under the circumstances then existing, however, 
the Auditor finds that their negligence was not so gross er 
reckless as to warrant a finding that they wilfully or delib¬ 
erately infringed the copyrighted article.” (Appellants 
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, BlWU 

A Ild 11 , witnesses. ,„,. A (he lowei 


i.>.) Ai |d " witnesses. 

entire rmr 
' ’.Notice Letts s at 


, , v as before the lower 

rd '\ as Atciuoranduin: 

Snl'-'r'-;;:''.lI,"<ie'e''Le. , S ot ninin.iff-n 

I'licre is 110 

,-ie"'- 


CONCLUSION. 

rlip action o of this appeal taxed » 

ipects, ana u«< 

Tjee.rnnffullv submitted, 


Eliot C. Lovett, 

Attorney for Appellees, 
729 Fifteenth Street, 
Washington, D. C. 


May 1 , 1943 . 
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In The 


United States Court of Appeals 
for tlie District of Columbia 


No. 8473 


THE WASHINGTONIAN PUBLISHING CO., INC., 

Appellant, 


vs. 

DREW PEARSON, ROBERT S. ALLEN, 
LIVERIGHT, INC., VAN REES PRESS, 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


REPLY BRIEF ON BEHALF OF APPELLANT. 


The appellant relies on its brief heretofore filed herein 
and confines itself in this reply brief to answering some 
of the erroneous statements and conclusions in the appel¬ 
lees’ brief. The numbering of the Points in the appellees’ 
brief is followed herein. 









I. 

In the Supreme Court ease of Bcl/ord t\ Scrib 
U. S. 4$& where the publisher and the printer ” CP ’ ^ 
Jointly and severally liable for their total protits hcl<i 
copyright infringement, the appellees contend 
judgment was not for profits as such, but for dcJm 
the profits were merely the measure of damages", 
leged support, the appellees quote certain language "f 
the lower courts opinion in the same ease (Scribnc^ 0 * 
Clark. 50 Fed. 473' and point out that at the time 0 fV 
Bclfcrd case the copyright law “contained tio proviso, 
/or recorery of profits, as does the present law”. 

Without regard to terminology, it is clear from a reading 
of the Belford case (supra' that the Supreme Court there 
held the two joint copyright infringers both jointly and 
severally for their total profits from the infringement As 
set forth in the Court's opinion, the suit was one in equity 
and the bill prayed for an injunction and for an account 
and payment of profits (pp. 4S9, 493). In deciding the 
case the Supreme Court proceeded on the settled doctrine 
in copyright cases that the right to an account of profits 
is incidental to the right to an injunction. Falk v. Gast 
Lithograph end Engraving Co., 54 Fed. 890; Sanborn Map 
cr.d Publishing Co. v. Dakin Publishing Co., 39 Fed 266; 
Supers r. Gladding, 17 How. 447; McCaleb v. Fox Film 
Carp., 2S9 Fed 48. 

The lower court in its opinion in the same case ( Scribner 
r. Clark, supra), when referring to profits as the n’.ess- 
ure cf damages used the word “damages” synonym 0 ’^-’ 
with “recovery” and not as distinguished from “profits 
brat inclusive thereof. The synonymous use of the word 
“profits’ and “damages” is pointed out in the case o 
Social Register Ass’n v. Murphy, 129 Fed. 148, decide 








3 


thc snnie copyright 

in page simply awarded 

iVy■**— im " KS M,d 

.■.S B Kt3*li^<S* 

SJS, the defendant ^ complainant relics 

^damages other ‘ ^ ^Statutes, which pro- 
upon section 4964 of t R such damages as may 

& that an infringe si “ P n . such proprietor m 
bo recovered m a i jurisdiction.’ This docs not 
any court of compete J of ^jty. it is not 

enlarge the ]unsd>ctm f confers upon the 

analogous to fectmn ^ tQ rcnder a decree for 
courts pow er, in P nrofits to be accounted for. 

q Sun Ct 177 32 L. Ed. 547. See, also, Stevens v. 
Gladding. 17 How. 447.15 L. Ed. 155; 7 Am. & Engine. 
Law (2d Ed.) 590. This point 'vasnotinvoKwi in 
the decision of Belford v. Scribner, 144 U S. 488 12 
Sup. Ct. 734. 36 L. Ed. 514. The decree simply awarded 
profits, and no distinction was made between profits 
and damages. While in some cases the profits to be 
accounted for are spoken of as damages, yet in no 
case that has been presented is it held that damages, 
as distinct from or additional to profits, can be decreed 
in equity in a copyright case, as in patent causes. 
While the word ‘damages’ is used in decrees, it is used 
synonymously with ‘profits’. Confusion can be avoided 
by omitting the word ‘damages’, since the word ‘profits’ 
is more accurate, and sufficient.” 
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II. 


The appellees make the unsupported 
effort was made? l<» Join or substitute the tru-./ n th,| t" 
ruptey I for Mverl«ht, Inc.| ns n party". In 

appellees Incorrect but they are wholly limnin']/ '"H* 
fact that the bankruptcy proceedings were | n (lr)( ' ul tf* 
diction, namely, New York, where service In thl,, T H 
not be obtained on the trustee In bankruptcy " c "hl<| 


The appellees also assert that "the parties ap„r ( 
many of the (Inures | In the Stipulation 1 and j rn "N 
profit represented a compromise estimate", Tho'fi ^ 11 ' 11 
In question were furnished by the appellees as l,,/^'" 
nccurulo as could lie ascertained at the time, T| le n|< 
lees stipulated the figures and the appellant accept*, 
relied on the same (Apjsdhint's Appendix 4 0 ), ^ 


III. 

The appellant's citation of Towle v, Horn, .'(7 V. Sup, 125 
In support of the proposition that mere proof of Infringe, 
meat establishes damage for which there should In; rc . 
covery, Is soup,lit to he discredited by the appellees’ usser- 
tlon that "neither profits nor damages were proven" In that 
ease, and quoting, with comment and emphasis supplk'd, 
one short sentence from the opinion. Actually the court 
found some damages to have been proven, saying In the 
first sentence of the paragraph preceding the appellee*' 
quotation: "The amount of damages actually proven Is 
small". Furthermore, the Import of the appellees’ frag¬ 
mentary quotation Is quite different In its context, namely: 

"The damages to he assessed ure to he fixed by the 
trlul court based upon the record. The umount Is dis¬ 
cretionary If within the statutory limits. This rue 
wus established In order to give more than nominal 
damages when the umount was incapable of prom- 







TWr^'Sc. r»I«l l’that "H *« "» l 

, or the fir- 1 . ‘"Ututory d*"»*“* which it relies on 
U ^ Mi.- »Pr* ,lant ’ H rK u n ; Press, unci also that 

ky ^ 0 

Append!* hi). case of Sammons v. 

il/.f.g also contend that in {al p r rss, 

T |’;;,"T'i' S»p '«» t» liability tor 

sv <*> f«— u » a ^. 

, nt , "is not controlling ^ W as no t there 

Jf statutory dnmnifes ” S |n f rin#e «, another’s copyright 
^^"r'.t'lVriJ^lataU-y damages where any 
cannot be held ,,,, > . " „ ^infringer. According 

profits are recovers! «• jf| can tortiously invade 

totheoppeUee-s con lent jmj)Unlty wherc actual 

another« copyi f. , j s arranged that all 

{SET £ Efim'S * — 

Contrary to the appellees’ assertion, the question of stat¬ 
utory damages was raised in the Sammons cases (supra). 
There the lower court found that the defendant printe , 
Colonial Press, charged the defendant publisher, Larkin, 
$0,001.03 for printing the infringing material and that the 
printing cost was $11,355.45, showing a loss to Colonial Press 
from the Infringement. However the court held Colonial 
Press liable for $250, the minimum statutory damages, 
staling: 

"With these facts, to what extent is Colonial liable 
to the plaintiffs? The plaintiffs have suffered no re¬ 
coverable damage for which both defendants would 
have been severally and jointly liable as joint tort¬ 
feasors * * *. 
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“Colonial is not liable for profits r • 
as contended for by the plaintiffs * eC ° 1Vl 


bv 


s 


“In this view, the portion of the c ' 
applicable to Colonial which provides "t?' righ l Art 
ages are reasonable from the infringer , 
to the court to be just within the nilnimf, Shal) ap.> 
limits prescribed by Section 25 (b) 0 f 
6551. 


The Sammons case (supra! was taken up on 
peals, namely, the plaintiff appealed from the 
of the District Court refusing to hold Colonial 
liable for profits, and the defendant appealed f JOUll! ? 
judgment allowing the plaintiff damages against c7 ^ 
Press. There the Court of Appeals referred the a 
of Colonial Press's liability back to the District Court' 
the question of whether Colonial Press had realized a p r -=. 
but it disposed of the question of Colonial Press's liabilitv 
for statutory damages, saving: 


“We find nothing of substance in the cross appeal 
by Colonial Press. It was clearly proper to join the 
printer and the publisher as co-defendants. * * • 
Colonial's part in printing the infringing book under 
contract with the publisher Larkin rendered it liable 
as an infringer. * * *” (p. 350). 


Although the appellant maintains, for reasons hereto¬ 
fore presented to this court, that the decision in the S<n> 
mans case (supra) is unsound and erroneous as to liability 
of co-infringers for profits, nevertheless it follows from that 
case that an infringer against whom neither actual dam¬ 
ages or profits are proven is liable for statutory damages 
The appellees disregard the fact that under the Copyright 
Act infringement of a person’s copyright property h a 
tort for which the infringer is liable in actual damages and 
profits or. in lieu thereof, in statutory damages. Conn 
quently if profits are recoverable only against certain CCr 
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damages against 
n{ statutory daITUb , bv the 
allowance ot su claimed &> 

„,.c then a 110 . “bonus as j sUC h 

And »»»-„„ instigated the infn erroneously 

sen ®d -'““"to Wdo Uei.ind proftls ot $ ^ & . prcss 

round ^ co. Utdd 1 ' - - trial judge 

Appeals in affirming the same 

fringement. me e. 

stated: , , cons idered that the case 

“♦ * * It is evident that! ^ damages proven 

was one in wh,c ^ nnd if he had himself fixed 

would not have bee j he could not have 

^SSr/lhe' — a.ouueMp.OO!,. 

IV. 

The appellees assert that the appellant’s contention 
-thnt tlre P ?nfrin^ement was both wilful and dehberateon 
tiuTparT of Pearson and Allen” was “before he Distort 
Court in connection with the motion for allowance 
counsel fees but no appeal was taken from its denial . 
Actually the question was not before the court below in 
’ connection with counsel fees but with respect to the whole 
case. It was raised by evidence offered by the appellees 
before the Auditor which evidence was admitted over the 
appellant's objection. In the court below the appellant 
took the position that the question of the wilfulness and 
deliberateness of the infringement was not determinative 
of appellant's recovery of damages and profits from the 
infringement, but as the appellees had raised the question, 
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the appellant showed that the infri 
and deliberate. 


lant should not only ask for judgment but also f 
ance of attorney’s fee with respect to this pi-ocwdin^' 
fore this Court. " *'• 

The appellees in this case insist that they should hive 
the benefit of equity principles. They ignore the quit, 
maxims, particularly the doctrine of clean hands, 
appellees. Pearson and Allen, took the appellant's proper!; 
and used it for their own purposes, and they certainly are 
not in court with "clean hands and a pure conscicr.co' 
Clark v. White. 12 Pet. 178; Manhattan Medicine Co. r. 
Wood. 10S U. S. 21S. Having permitted iniquity, tliev can¬ 
not have equity. Milwaukee & M. R. Co. v. Souttcr, 1! 
Wall. 517. Equality is equity. Equity delights in equal¬ 
ity. Richmond v. Irons. 21 U. S. 37. 


Respectfully submitted, 


HORACE S. WHITMAN, 
GIBBS L. BAKER, 


,, s forApF liaI,t 


Attorneys 
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Court of Appeals for the District 
of Columbia is untenable and con¬ 
trary to the United States Copy¬ 
right Act . 

Conclusion . 
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SUPREME COURT ' OF THE UNITED STATES 

OCTOBER TERM, 1938. 


No. 222 


THE WASHINGTONIAN PUBLISHING COMPANY, 



Petitioner, 


DREW PEARSON, ROBERT S. ALLEN and VAN REES 

PRESS, INC., ET AL. 


PETITION FOR WRIT OF CERTIORARI. 


May it please the Court : 

The petition of The Washingtonian Publishing Company, 

m I 

Inc., respectfully shows to this Honorable Court: 

I. 

Summary Statement of the Matter Involved. 

The Washingtonian Publishing Company, Inc,, published 
a magazine called ‘ ‘ The Washingtonian. ’ ’ The issue for the 
month of December, 1931, contained an article called “The 
Mills of the Gods.” This issue was published containing 
notice of copyright required under the Copyright Statute, 
U. S. C. A., Title 17, Secs. 9 and 18 (R. 27, (3) and (4)). 
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Drew Pearson had been employed in the publication of the 
magazine during the months of October and November, 1931 
(R. 10, (b)). Two copies of the December issue of the 
magazine were deposited in the copyright office, Washing¬ 
ton, D. C., on the 21st day of February, 1933 (R. 28, (8)). 
Between the date of publication of the magazine in Decem¬ 
ber, 1931, and the date of said deposit of copies, Drew Pear¬ 
son and Robert S. Allen published on August 25, 1932, 
through Liveright, Inc., a book entitled “More Merry-Go- 
Round,” as written by themselves, and published therein a 
chapter practically identical with the article ‘ 1 The Mills of 
the Gods” that had been published in “The Washing¬ 
tonian” in December, 1931, with the notice of copyright 
therein. Van Rees Press, Inc., printed the book, and the 
book “More Merry-Go-Round” contained the usual claim 
of copyright, and two copies thereof were deposited by Live- 
right, Inc., in the copyright office, Washington, D. C. (R. 28, 

(6) and (7)). 

■ 

On March 8, 1933, the Washingtonian Publishing Com¬ 
pany, Inc., filed suit in the District Court of the United 
States for the District of Columbia for infringement of its 
copyright against Drew Pearson, Robert S. Allen, Van Rees 
Press, Inc., and Liveright, Inc. (R. 28, (9)); the latter cor¬ 
poration thereafter became bankrupt and did not appeal 
from the lower court’s decision (R. 34). The lower court 
made findings of fact and conclusions of law that the publi¬ 
cation “More Merry-Go-Round” was an infringement of 
the copyright of the Washingtonian Publishing Company, 
Inc., and that company is entitled to damages therefor (R. 
27-29). The defendants in the lower court noted an ap¬ 
peal, and that court required them to put up a super¬ 
sedeas bond of five thousand dollars pending appeal (R. 
27-30). Upon appeal to the LTnited States Court of Ap¬ 
peals for the District of Columbia by Pearson et al., that 
court reversed the lower court, upon the ground that the 
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deposit, of the copies in the copyright office more than a 
year after the publication, was not a prompt deposit and 
therefore barred action for infringement by pirating the 
copyrighted work (R. 33-42). 

II. 

Question Involved. 

The sole question involved is, whether under the Copy¬ 
right Law enacted March 4,1909, U. S. C. A., Title 17, Secs. 
9 and IS, the prompt, deposit of copies of the work, contain¬ 
ing the copyright notice, in the copyright office, is a prere¬ 
quisite to the right to maintain an action for the infringe¬ 
ment of the copyright obtained under Sections 9 and 18 of 

that Act. 

III. 

Reasons Relied Upon for the Allowance of the Writ. 

1. The United States Court of Appeals for the District of 
Columbia has decided an important question of Federal law 
which has not been, but which should be, settled by the Su¬ 
preme Court of the United States. 

2. The United States Court of Appeals for the District of 
Columbia has rendered a decision in conflict with the de¬ 
cision of the United States Court of Appeals for the 2nd 
Circuit, L c., in Litmiere v. Pathe Exchange, 275 Fed. 428. 

3. The United States Court of Appeals for the District of 
Columbia has decided an important question of Federal law 
in a way probably untenable and contrary to the United 

States Copyright Act,. 

Wherefore your petitioner respectfully prays that a writ 

of certiorari be issued out of and under the seal of this Hon- 

■ 

orable Court, directed to the United States Court of Ap¬ 
peals for the District of Columbia commanding that court 
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to certify and to send to this Court for its review and de¬ 
termination, on a day certain, to be therein named, a full and 
complete transcript of the record and all proceedings in the 
case numbered and entitled on its docket Mo. 6921, of the 
April Term, 1938, Drew Pearson, Robert S. Allen, Liveright, 
Inc., et al. f Appellants, vs. The Washingtonian Publishing 
Company, Inc., and that the said judgment and decree of the 
said United States Court of Appeals for the District of 
Columbia may be reversed by this Honorable Court, and that 
your petitioner may have such other and further relief in 
the premises, as to this Honorable Court, may seem meet 
and just. 

And your petitioner will ever pray. 

The Washingtonian Publishing 
Company, Inc., 

By Gibbs L. Baker, 

Horace S. Whitman, 

611 Bowen Building, 

815 Fifteenth Street N. W., 

Washington, D. C., 
Counsel for Petitioner. 
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BRIEF IN SUPPORT OF PETITION FOR WRIT OF 

CERTIORARI. 


I. 

The Opinion of the Court Below. 

The opinion of the United States Court of Appeals for the 

District of Columbia was rendered on the 25th day of April, 
1938, and has not yet been officially reported. It is printed 
in the Record ,pp. 33-42. 


II. 

Jurisdiction. 

1. The Act of February 13, 1925, Chapter 229, Sec. 240, 
43 Stat. 936, U. S. C. A., Title 28, Sec. 347, provides as 
follows: 

“(a) In any case, civil or criminal, in a circuit court 
of appeals, or in the Court of Appeals of the District of 
Columbia, it shall be competent for the Supreme Court 
of the United States, upon the petition of any party 

thereto, whether Government or other litigant, to re¬ 
quire by certiorari, cither before or after a judgment 

or decree by such lower court, that the cause be certified 
to the Supreme Court for determination by it with the 
same power and authority, and with like effect, as if 
the cause had been brought there by unrestricted writ 
of error or appeal. 

41 (c) No judgment or decree of a circuit court of ap¬ 
peals or of the Court of Appeals of the District of 
Columbia shall be subject to review' by the Supreme 
Court otherwise than as provided in this section.” 

2. The judgment sought to be reviewed was rendered by 
the United States Court of Appeals for the District of 


Columbia on the 25th clay of April, 1938. The petition for 
writ of certiorari was filed herein with the Clerk of this 
Court on the 25th day of July, 1938. 

3. The action of the United States Court of Appeals for 
the District of Columbia in reversing the lower court was 
a final determination by that court that the Washingtonian 
Publishing Company, Inc., was not entitled to recover 
against Drew Pearson, Robert S. Allen and Van Rees Press, 
Inc., for the infringement of copyright involved. 

III. 

Statute Involved. 

The statute involved is U. S. C. A., Title 17, Sections 9, 

12 and 13 : 

“Sec. 9. Publication of work with notice.—Any per¬ 
son entitled thereto by this title may secure copyright 
for his work by publication thereof with the notice of 
copyright required by this title; and such notice shall 
be affixed to each copy thereof published or offered for 
sale in the United States by authority of the copyright 
proprietor, except in the case of books seeking ad 
interim protection under section 21 of this title. 

“Sec. 12. Deposit of copies after publication; action 
or proceeding for infringement..—After copyright has 
been secured by publication of the work with the notice 
of copyright as provided in section 9 of this title, there 
shall be promptly deposited in the copyright office or 
in the mail addressed to the register of copyrights, 
Washington, District of Columbia, two complete copies 
of the best edition thereof then published, or if the 
work is by an author who is a citizen or subject of a 
foreign State or nation and has been published in a 
foreign country, one complete copy of the best edition 
then published in such foreign country, which copies 
or copy, if the work be a book or periodical, shall have 


been produced in accordance with the manufacturing 
provisions specified in section 15 of this title; or if 
such work be a contribution to a. periodical, for which 

contribution special registration is requested, one copy 
of the issue or issues containing such contribution; or 
if the work is not reproduced in copies for sale there 
shall be deposited the copy, print, photograph, or other 
identifying reproduction provided by section 11 of this 
title, such copies or copy, print, photograph, or other 
reproduction to be accompanied in each case by a claim 
of copyright. No action or proceeding shall be main¬ 
tained for infringement of copyright in any work until 
the provisions, of this title with respect to the deposit 
of copies and registration of such work shall have been 
complied with. 

“Sec. 13. Same; failure to deposit; demand: pen¬ 
alty.—Should the copies called for by section 12 of this 
title not be promptly deposited as provided in this title, 
the register of copyrights may at any time after the 
publication of the work, upon actual notice, require the 
proprietor of the copyright, to deposit them, and after 

the said demand shall have been made, in default of 
the deposit of copies of the work within three months 
from any part of the United States, except an outlying 

territorial possession of the United States, or within 

six months from any outlying territorial possession of 
the United States, or from any foreign country, the 

proprietor of the copyright shall be liable to a fine of 
$100 and to pay to the Library of Congress twice the 
amount of the retail price of the host edition of the 
work, and the copyright, shall become void.” 

IV. 

The Facts. 

The facts with the record page references are stated in 
the petition for writ, pages 1 and 2. 
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V. 

Specification of Error. 

The United States Court of Appeals for the District of 
Columbia erred in holding that failure to make prompt de¬ 
posit of copies in the copyright office, Washington, D. C 1 ., 
barred the petitioner’s right to sue for infringement of its 
copyright secured under Sections 9 and 18 of the Copyright 
Act. (U. S. C. A., Title 17, Secs. 9 and 18). 

VI. 

ARGUMENT. 

Summary of Argument. 

1. The question involved is an important question of 
Federal law. 

2. The decision of the United States Court of Appeals 
for the District of Columbia is in conflict with the decision 
of the United States Court of Appeals for the 2nd Circuit 
in the case of Ln-miere v. Pathe Exchange, 275 Fed. 428. 

3. The decision of the United States Court of Appeals 
for the District of Columbia is untenable and contrary to 
the United States Copyright Act. 

Important Question of Federal Law. 

1. The Act of March 4, 1909, Chapter 320, U. S. C. A., 
Title 17, wrought an organic change in the then existing 
copyright law. Under Section 9 of this Act, a person might 
for the first time “secure copyright for his work by pub¬ 
lication thereof with notice of copyright.” 

National Cloak, etc., Co. v. Kaufman, 189 Fed. 215; 

New York Times Go. v. Star Co., 195 Fed. 110. 
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The United States Court of Appeals for the District of 

Columbia has held in this case that prompt deposit, of copies 

is now a prerequisite to suit for infringement of copyright, 

following the Court’s interpretation of the old law. The 

question in this case is, therefore, an important question, 

because it involves not only the protection of a copyright 

but the very existence thereof. 

■ 

A copyright is the sole right to use and publish a literary 
work. Its essence is its exclusiveness. Inability to enforce 
and protect that exclusiveness destroys the copyright itself, 
and avoids the language of the statute expressly bestowing 
that right for a period of twenty-eight years, upon publica¬ 
tion with notice of claim of copyright. 

Notwithstanding the attempt of the United States Court 
of Appeals for the District of Columbia to limit its decision 
to infringement occurring prior to tiling of copies, its hold¬ 
ing that pronifpt deposit of copies is a condition precedent 
to suit, must apply equally to any infringement after a 
tardy filing of copies. 

There is no justification whatever for the statement of the 
United States Court of Appeals for the District of Columbia 
(R. 41), that there was an apparent abandonment of the 

copyright. The notice of copyright on the issue of the maga¬ 
zine in question was notice to all the world of the existence 
of the petitioner’s copyright, and the resixmdents’ use of 
the article in their book must be construed to have been with 
a full knowledge of the statutory penalties imposed. 

Bemtly v. Tibbals, 223 F. (2d C. C. A.), 247, 253; 

Stcchcr Lithographic Co. v. Duns to h- Lithograph Co. 

(D. C. N. Y.), 233 Fed. 601, 603. 

No acts of abandonment of the petitioner’s copyright are 
shown. There has been no interpretation of the pertinent 
part of Section 12 of the Copyright Law by this Court. 
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The Decision of the Court Below is in Conflict With the 

Decision of the Circuit Court of Appeals of the Second 
Circuit. 

2. In the ease of Lumiere v. Pat-lie Exchange, 275 Fed. 428, 
the plaintiff, a photographer, sold in June, 1918, to Dolores 
Casinelli, a motion picture actress, some pictures of her 
“marked as copyrighted by the plaintiff.'’ In April or May 
of 1919, the defendants infringed the plaintiff’s said copy¬ 
right. In August, 1919, the plaintiff deposited two copies of 
each photograph and obtained a certificate of registration 
for photographs not for sale. Thereafter on August 26, 
1919, the plaintiff sued the defendant for infringement, 
accounting and injunction. On April 17, 1920, Judge 
Learned Hand dismissed the bill “without costs or preju¬ 
dice and with leave to commence a new action.” All parties 
appealed. 

After deciding that the plaintiff had a right to copyright 
the photographs, and that his copyright thereof had been 
infringed by the defendants, the Court held that the plain¬ 
tiff's delay of some fourteen months in depositing copies 
did not preclude his suit for infringement which occurred 
some four months prior to said deposit of copies. In this 
connection the Court said: 

“The plaintiff’s copyright was established by the 
publication with notice of copyright, as against all the 
world whether with or ’without actual notice and could 
not be declared void because not ‘promptly’ followed 
by deposit of copies as required by the act except by 
action of the register of copyrights under section 13, 
which was not taken.” 

The Court then proceeded to affirm the action of the trial 
court on the ground that the plaintiff’s certificate of regis¬ 
tration was for photographs not for sale, and to advise the 
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plaintiff that, upon proper registration, the plaintiff might 

maintain another action for said infringement. 

In MiMcnthal v. Berlin, 291 Fed. 714, Judge Learned 
Hand, following the Court of Appeals in the case of humiere 
v. Pathe Exchange, supra, said: 

“* * * The time of deposit is clearly of secondary 
importance. Even a failure to deposit promptly does 
no more under section 12 (Comp. St. sec. 9534) than 
subject the owner to a demand, failure to comply with 
which exposes him to a fine of $100 and the cost of the 
two copies which he should have furnished. He may 
mend his case even in the event of long delinquency. 

# * * J 1 


In the case at bar, the pertinent facts are almost identical 
with those in the Lrumicrc case above cited, except that there 
arc no grounds for dismissal even “without costs or preju¬ 
dice and with leave to commence a new action” because 

proper certificate of registration was duly obtained. The 
petitioner deposited two copies and obtained a proper cer¬ 
tificate of registration some fourteen months after obtain¬ 
ing its copyright and some six months after infringement 
thereof by the defendants. Nevertheless the Court of Ap¬ 
peals reversed the trial court’s decree, holding that the 

petitioner’s copyright was wrongfully infringed by the 
defendant and that the petitioner is entitled to damages 

therefor. 

The Court of Appeals seeks to distinguish the Lunticrc 
case from the one at bar on the strength of Judge Hough’s 
concurring opinion in the former case. It is noted, however, 
that the other two judges did not concur with Judge Hough. 

The Court in the humiere case would not have indicated 
that the plaintiff might renew his suit without having de¬ 
cided that the deposit of copies four months after infringe¬ 
ment of copyright and fourteen months after the first publi¬ 
cation with claim of copyright (facts almost identical with 
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the facts in the present case) did not bar action or proceed¬ 
ings for such infringement. Consequently, the decision of 
the court below in the case at bar is directly in conflict with 
the Iswniere case. The English courts place the same con¬ 
struction upon the English Copyright Law as in Lumiere v. 
Pathe Exchange, supra. 

Gouhaud v. Wallace, 25 W. R. 604; 

Cate v. Devonshire Newspaper Co., 37 W. R. 487. 

The Decision of the Court Below is Untenable and Contrary 

to the Copyright Law. 

3. The court below held that prompt deposit of copies in 
the copyright office is a prerequisite to a suit for the in¬ 
fringement of copyright. Wc contend that a proper con¬ 
struction of the Act requires simply deposit of copies before 
filing suit. 

A statute should be construed in accordance with the 
manifested intent of the lawmaker. Such intent should be 
primarily ascertained from the language and context of the 
Act itself, and next from the purpose and object for which 
the statute was enacted. 

Section 12 of the Act provides that “No action or proceed¬ 
ing shall be maintained for infringement of copyright in any 
work until the provisions of this title with respect to deposit 
of copies and registration of such work shall have been com¬ 
plied with.” The Court of Appeals erroneously imported 
into this provision of the section the word “promptly,” 
which appears in the first part of the section. To fit. the 
word “promptly” into the last quoted part of the section, 
the Court found it necessary, in effect, to alter the language 
by changing the word “until,” a word of limitation, to 
“unless,” a word of condition. The former Act of March 3, 
1891, 26 Stat. Chap. 566, p. 1107, provided that 

“no person shall be entitled to a copyright unless he 

shall, on or before the day of publication in this or any 
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foreign country, deliver at the office of the Librarian of 
Congress, or deposit in the mail within the United 
States, addressed to the Librarian or Congress, at 
Washington, D. C., a printed copy of the title of the 
book * * * (Italics ours.) 

Whereas under the present act obtaining a copyright is not 
conditioned upon deposit of copies although suit for in¬ 
fringement cannot be maintained until copies have been 
deposited. 

Section 13 of the Act prescribes the penalty for failure 
to file copies promptly; it reads in part: 

“Should the copies called for by section 12 of this 
title not be promptly deposited as provided in this 
title, * * *.” 

It is significant that here the word “promptly” is used 
with reference to deposit of copies, as provided in the first 
part of Section 12; however, in the last part of Section 12* 
relating to the bringing of suit for infringement, the word 
“promptly” is not used, although it is used in practically 
the same phraseology in the first sentence of Section 13 
as well as the preceding sentence of Section 12. Had it 
been intended to require pr.ompt deposit of copies as a 
prerequisite to suit for infringement, the word “promptly” 
would have been expressly used in that connection. 

Section 9 of the Act confers full copyright upon the author 
upon publication with notice of copyright. This claim of 
copyright on the publication gives notice to the public of the 
copyright holder’s exclusive right to use and publish. Section 
13 provides the sole method of forfeiture of that copyright. 
Sections 12 and 13 are to be construed together. The de¬ 
cision of the Court of Appeals renders the penalty of void- 
ance of copyright provided by Section 13, but a hollow 
threat. By the time the penalty becomes applicable it is no 
longer possible to promptly deposit copies, as such prompt- 
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ness is measured from the date of publication with notice 
of copyright. As an unenforceable copyright is obviously 
worthless, the voidance thereof would be an idle gesture. 
The Court of Appeals relies heavily upon the case of Koppel 
v. Downing, 11 App. D. C. 93, and Weil, American Copy¬ 
right Law (1917) (E. 40). Weil in his work, pages 307-312, 
expresses considerable doubt as to the meaning of Sections 
12 and 13, supra. He sets forth the arguments both for and 
against the construction here contended for. His conclusion 
is that an adjudication at an early date of the meaning of 
the “doubtful provisions” of Section 12 "is most desira¬ 
ble.” The quotation from Weil in the opinion of the lower 
court (R. 40), must not be considered alone, but in conjunc¬ 
tion with his entire discussion as to the meaning of Sections 
12 and 13. His statement of the objects of the Act fails to 
take into account the organic changes in the law of 1909 
granting the copyright without deposit of copies, or the 
effect of the publication with claim of copyright. 

The case of Koppel v. Downing, supra, has no application 
to this case. It was decided under a previous act which 
required deposit of copies as a condition precedent to 
vesting of copyright. The organic change wrought by the 
present act in granting full copyright simply upon publica¬ 
tion with notice thereof, makes the reasoning in this de¬ 
cision inapplicable to the provisions in question. In the 
quotation from that case by the Court of Appeals (R. 40), 
reference is made to a necessity for a “true and correct of¬ 
ficial registry.” Under the present act the public is put 
upon notice by the requirement of publication with notice of 

copyright. 

Sections 56, 59 and 60 of the present Act, appearing for 
the first time in the Copyright Law, empower the Register 
of Copyrights and the Librarian of Congress to destroy or 
give away copies of copyrighted material. It follows, there- 
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fore, that Congress did not intend that the copyright office 
or the Library of Congress should maintain or keep on hand 
all works deposited there. 

Conclusion. 

For the foregoing reasons, it is respectfully submitted 
that the petition should be granted. 

Gibbs L. Baker, 

Horace S. Whitman, 

611 Bowen Building, 

S15 Fifteenth Street , N. W., 

Washington, D. C., 
Counsel for Petitioner. 
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United States Court of Appeals for the 

District of Columbia 


a. District Court of the United States for the 

District of Columbia. 

No. 55429 

In Equity 

The Washingtonian Publishing Co. Inc., Plaintiff, 

vs. 

Drew Pearson, Robert S. Allen, Liveright, Inc., and 

Van Rees Press, Inc., Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 

United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Piled March 8, 1933 

In the Supreme Court of the District of Columbia 

Holding An Equity Court 

No. 55429 

The Washingtonian Publishing Co. Inc., Plaintiff, 

vs. 

Drew Pearson, Robert S. Allen, Liveright, Inc., 

Van Rees Press, Inc., Defendants. 

Bill of Complaint 

To the Supreme Court of the District of Columbia: 

The bill of complaint herein complains of the defendants 
and respectfully alleges: 

1. That the complainant is, and at all of the times here¬ 
inafter mentioned was, a corporation duly organized and 
existing under and by virtue of the laws of the State of Del¬ 
aware, and has maintained a place of business at 1703 L 
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DREW PEARSON ET AL., APPELLANTS, VS. 


' Street, N. W., in the City of Washington, District of Co¬ 
lumbia, where it has been engaged in the publishing busi¬ 
ness, and in furtherance of such business has printed and 
sold to the public for profit a certain magazine known as 
“The Washingtonian”, and has operated and is operating 
its business under the name and style of “The Washing¬ 
tonian Publishing Co. Inc. ’ ’ and that it sues herein in its own 
behalf, as will be hereinafter sot out and shown to the court. 

2. The defendant, Drew Pearson, and the defen- 
2 dant, Robert S. Allen, are residents of the District 

of Columbia and are sued in their own right. 

3. Upon information and belief, that the defendant, 
Liveright, Inc., at all the times hereinafter mentioned was 
and is a corporation existing under the laws of the State 
of New York, and had and has its principal office and place 
of business at 31 West 47th Street, in the Borough of Man¬ 
hattan, City, County and State of New York, where at all 
the times hereinafter mentioned it has been and is now en¬ 
gaged for profit in the publication, sale and distribution to 
the public of books and other literary matter. 

4. Upon information and belief, that the defendant, Yan 
Rees Press, Inc., was, at all the times herein mentioned, and 
still is a corporation organized and existing under the laws 
of the State of New York, and has, and has had at all the 
times hereinafter mentioned, its principal place of business 
at 508 West 26th Street, Borough of Manhattan, City, 
County and State of New York, where it has been and is en¬ 
gaged in the business of printing books, pamphlets and 
other literary material for profit, and in furtherance of, 
and in carrying out, its said business, has from time to 
time printed certain literary matter for the defendant, 
Liveright, Inc. as publisher, as will more fully hereinafter 
appear. 

5. That this action is brought and the jurisdiction of this 
Court is invoked under the Copyright statutes of the United 
States, being the Act of March 4, 1909, as amended by the 
Acts of August 24, 1912, March 2,1913, March 28,1914 and 
December 18, 1919 (hereinafter called the Copyright Act), 
for the unlawful acts and conduct of, and the infringement 
of the copyrights described herein and the violation of the 
rights of the complainant by, the defendants and each of 
them, as hereinafter set forth. 
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6. That from a time previous to the year 1931 and for 
some time thereafter, the contents of the said magazine 

“The Washingtonian’', published by the complain- 

3 ant as aforesaid, consisted of original articles and 

literary works and compositions which had been pur¬ 
chased by the complainant from their respective authors 
and published monthly by the complainant in said periodi¬ 
cal “The Washingtonian”, of which the complainant was 
the proprietor and publisher and which had a paid circula¬ 
tion of upwards of ten thousand (10,000) copies per month 
during each month of the year 1931. 

7. On information and belief, that prior to the month of 
December 1931, one Dixie Smith, under the nom de plume 
of Linthicum Hall, wrote, composed and created a new and 
original article of artistic literary value and merit entitled, 
‘ ‘ The Mills—of the Gods. ’ ’ A copy of said original article 
is hereto annexed marked Exhibit A and made a part of this 
complaint. 

8. Complainant avers upon information and belief that 
the information and materials contained in the said article 
were selected and arranged with great care and labor, and 
embodied and written in the style, words and language of 
the said Dixie Smith, and that the said Smith was the orig¬ 
inal inventor and author of the written matter contained 
in said article. 

9. That on or about the 15th day of November 1931, the 
said Dixie Smith, for a valuable consideration, did sell, con¬ 
vey and assign to the complainant the said article entitled 

“The Mills—of the Gods.” 

10. That the article so purchased, entitled “The Mills— 
of the Gods” was thereafter published in print in the month 

of December 1931, under the title ‘ ‘ The Mills—of the Gods 
(under the name of Linthicum Hall as the author, which 
name was the pen name or pseudonym adopted and used 
by the said Dixie Smith), in and as a part of the number of 
the said “The Washingtonian” for December 1931, by the 
complainant. 

11. That the said number of “The Washingtonian” for 
December 1931 was a volume of about forty printed pages 

and consisted of the said article entitled “The 

4 Mills—of the Gods”, written by the said Dixie Smith 

(under the pseudonym or pen name of Linthicum 
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Hall) therein published as aforesaid, and other literary 
compositions. 

12. That for the purpose of securing copyright in “The 
"Washingtonian” for the month of December 1931, the com¬ 
plainant (as required by Section 19 of the Copyright Act) 
did cause to be printed on the title page of each and every 
copy of the said issue of “The Washingtonian” for the 
month of December 1931, published and offered for sale in 
the United States, a notice and claim of copyright (pursu¬ 
ant to Sections 9 and 19 respectively of the Copyright Act) 

as follows: 

“Published monthly by Marion Banister for the Wash¬ 
ingtonian Publishing Co. Publication office Eckington 
Place and Florida Avenue, N. E., Editorial offices 1703 L 
Street, N.W., Washington, D. C. Copyrighted 1931 by The 
Washingtonian Publishing Co.” 

13. That after publication of the said issue of “The 
Washingtonian” for December 1931, with the notice and 
claim of copyright as hereinbefore set forth, the complain¬ 
ant (pursuant to Section 12 of the Copyright Act), on or 
about the 21st day of February 1933, caused to be deposited 
in the Copyright Office at Washington, D. C. two complete 
copies of the best edition then published of the said issue of 
“The Washingtonian” for the month of December 1931, 
which said two copies so deposited were entered on the rec¬ 
ords of the Copyright Office by the Register of Copyrights 
as Class “B No. 181717”, as more fully appears by the Cer¬ 
tificate of Registration under the seal of the Copyright of¬ 
fice, issued by the said Register of Copyrights (pursuant to 
Section 55 of the Copyright Act). A copy of said Certifi¬ 
cate is hereto annexed marked Exhibit B and made a part 

’ of this complaint. The fee prescribed by Section 51 of the 
Copyright Act for the registration of the said two copies of 
the issue of “The Washingtonian” for December 1931, de¬ 
posited as hereinbefore alleged, was paid by the complain¬ 
ant. 

5 14. That the said issue of “The Washingtonian” 

for December 1931 was printed from plates made in 
the United States and from type set within the limits of the 
United States, and that the printing of the text, including 
illustrations and binding of the said issue of “The Wash¬ 
ingtonian” for December 1931 were performed within the 
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limits of the United States, as required by Section 15 of the 

Copyright Act, and the complainant has done all acts and 
things and has fully complied with all of the requirements 
of law necessary to establish its rights under the Copyright 
Act to copyright in said issue of “The "Washingtonian” for 
December 1931, including copyright in and to the said Ar¬ 
ticle, “The Mills—of the Gods”, 

15. That by reason of the said premises the complainant 
acquired the sole liberty and exclusive right of printing, re¬ 
printing, publishing, copying, vending, dramatizing and 
translating, in whole and in part, the literary work and ma¬ 
terial printed and contained in the said issue of “The 
Washingtonian” for December 1931, including the said ar¬ 
ticle entitled “The. Mills—of the Gods” (Exhibit A) for a 
term of twenty-eight years from the 10th day of December 
1931, the date of copyright as aforesaid. 

16. That the said article, “The Mills—of the Gods”, be¬ 
cause of its literary and artistic merit and unique treatment 

and presentation, gained wide discussion, vogue and celeb¬ 
rity in the United States upon its publication in the said 
issue of “The Washingtonian” for December 1931. 

17. Upon information and belief, that heretofore and 
prior to the first day of February 1933, the defendants, 

, without the knowledge and consent of the complainant and 

in infringement of the copyright hereinbefore described, 
and in violation of the rights of the complainant in and to 
the said article “The Mills—of the Gods” (Exhibit A), and 
at divers times since said date, at the City of New York, in 

the State of New York, and at other places, the de- 
6 fendants have edited, published, printed and sold to 

the public and for profit, a literary work in one vol¬ 
ume, and which is now so done, under the title of “More 
Merry-Go-Round”, purporting to be written by an anony¬ 
mous author and intended to be sold and which is now be¬ 
ing sold to the public as an original and copyrighted work. 
That in making, editing, publishing and selling to the pub¬ 
lic as aforesaid and for profit the said book entitled “More 
Merry-Go-Round”, the defendants, and each of them, have 
caused to be printed, published and sold as a part of said 
book “More Merry-Go-Round” the aforesaid article “The 
Mills—of the Gods”, which is copied verbatim ad literatim 
from said article, the property of the complainant as afore- 
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said, and appears in defendant’s volume “More Merry-Go- 
Round” under the chapter title, “The Wizards of Recon¬ 
struction”, as set out in a copy thereof marked Exhibit A 
and hereby made a part of this complaint. That in so pub¬ 
lishing the complainant’s said article, “The Mills—of the 
Gods”, as a part of the book entitled “More Merry-Go- 
Round”, under the chapter title “The Wizards of Recon¬ 
struction” as aforesaid, the defendants, and each of them, 
have pirated, plagiarized, appropriated, stolen, imitated, 
copied, recomposed and arranged the essence and substance 
of complainant’s said article, including the entire theme, 
treatment, characters, characterizations, episodes and fea¬ 
tures arranged in the same order and sequence, and all of 
the ideas invented, devised, written, composed and created 
by the said Rixie Smith in the said article so copyrighted 
by the complainant as aforesaid. 

IS. TJpon information and belief, that since on or about 
the 1st day of January 1932, the defendants, and each of 
them, have printed, published, sold, distributed and circu¬ 
lated, and have caused and still cause to be printed, pub¬ 
lished, sold, distributed and circulated to the public for 
profit, the said book, “More Merry-Go-Round”, throughout 
the United States, and falsely and unlawfully hold out and 
represent to the public, in advertising and publicity and 
otherwise, that the said book “More Merry-Go-Round” is 
an original work in its entirety, when in truth and in fact, 
as the defendants and each of them well know, the said book 

“More Merry-Go-Round”, and in particular the said 

7 chapter therein contained called “The Wizards of 

Reconstruction”, unlawfully and illegally imitates, 

appropriates, plagiarizes, copies and reproduces the com¬ 
plete essence and substance of the complainant’s article en¬ 
titled “The Mills—of The Gods”. 

19. The plaintiff is informed and believes and therefore 
avers that the defendants, Drew Pearson and Robert S’. 
Allen, did on or before the month of January 1932 and after 
the issue of the said publication or magazine for the month 
of December 1931, purloin and pirate the said article con¬ 
tained in said December issue of said publication or maga¬ 
zine entitled “The Mills—of The Gods” without the con¬ 
sent of plaintiff and ■without first having attempted to ob¬ 
tain such consent and did purposefully and with intent to 
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defraud the plaintiff appropriate the said article to their 
own use and benefit by using and including it in the prep¬ 
aration by them of a manuscript of the said book “More 
Merry-Go-Round” and did pursuant to said piratical intent 
engage the defendants, Live right, Inc. and Van Rees Press, 
Inc. to edit, publish, sell and distribute said book containing 
the said article of the plaintiff as a part thereof against the 
provisions of said copyright law as aforesaid. 

20. That complainant’s said article entitled “The Mills— 
of the Gods ’ ’ is duplicated both in theme and in form in the 

chapter entitled “The Wizards of Reconstruction” of said 
book entitled “More Merry-Go-Round” where it is used in 
toto and to which it has been transferred with careful ex¬ 
actitude, as will appear from an inspection of Exhibits A 
and C annexed to this complaint. 

21. Upon information and belief, that one, Drew Pearson, 
prepared or assisted in preparing the alleged original 
anonymous manuscript of the said book “More Merry-Go- 
Round”, and that prior to the appearance and publication 
of said book and prior to the 1st day of December 1931, the 
said Pearson was associated with the complainant in and 
about the preparation of the material to be contained and 
published in the said issue of complainant’s said magazine 
“The Washingtonian” for the month of December 1931, 
and that as such associate, and in the course of his said as¬ 
sociation, the said Pearson had full access to the said ar¬ 
ticle “The Mills—of the Gods”, and knew that the 

8 same was the copyrighted property of this complain¬ 
ant, That notwithstanding such knowledge, the said 
Pearson knowingly, fraudulently and maliciously did con¬ 
spire with the defendants to pirate and appropriate as their 
own the said article “The Mills—of the Gods” and to pub¬ 
lish and print the same as a part of said book “More Merry- 
Go-Round”, in disregard and violation of the sole proprie¬ 
tary right of complainant in and to said article as herein¬ 
above set out. 

22. In consideration whereof and because the complain¬ 
ant cannot have adequate relief except in a Court of Equity 
and in this Court, the complainant prays that— 

(1) There be issued out of and under the seal of this 
Honorable Court a writ of subpoena directing and ordering 
the defendants herein to appear and answer this bill of com- 
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plaint, but not under oath, the oath being hereby waived, 
and to abide by and perform such other orders and decrees 
as may be made herein. 

(2) The said defendants and each of them, their serv¬ 
ants, agents, attorneys, employees and confederates be 
forthwith restrained by injunction temporarily pending 
final decree in this action, and perpetually thereafter, from 
publishing, printing, editing, selling, distributing or circu¬ 
lating to the public for profit or otherwise, the said book 
“More Merry-Go-Round”, or any other imitation, copy or 
reproduction of the complainant’s said article “The Mills— 
of the Gods” or any material part thereof. 

(3) The defendant be required to deliver to the United 
States Marshal all of the copies of said book “More Merry- 
Go-Round” now in their possession or under their control, 
or the possession and/or control of either of them, and that 
the said Marshal be instructed and commanded to destroy 
the same pursuant to the statutes made and provided in 
such case. 

(4) That the defendants and each of them be decreed to 
render an accounting to all of the receipts and profits which 
have accrued or are to accrue to them or either of them by 

reason of the said premises, and to pay the same over 
9 to the complainant together with such damages which 

the defendants have caused to the complainant by 
their said illegal and unlawful acts; or 

(5) At the election of complainant, that the defendants 
and each of them be directed to pay to the complainant the 
sum of One Dollar ($1.00) per copy of each printed sheet of 
infringing material contained in the said book “More 
Merry-Go-Round”, and to pay to the complainant the costs 
of this suit. 

(6) That complainant may have such other and further 
relief in the premises as may be equitable and as the na¬ 
ture of the case may require. 

THE WASHINGTONIAN PUBLISHING CO., INC. 

By: MRS. BLAIR BANISTER 
Vice President 

ALAN B. DAVID 
GIBBS L. BAKER 

Attorneys for Complainant 
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District of Columbia, ss : 

Mrs. Blair Banister, being duly sworn, deposes and says 
that she is the Vice President of The Washingtonian 

10 Publishing Co. Inc. the complainant in the within 

action. 

That she has read the foregoing bill of complaint and 
knows the contents thereof, and that the same is true to her 
own knowledge except as to the matters therein stated to 
be alleged on information and belief, and that as to these 
matters she believes it to be true. 

That the reason why this verification is made by deponent 
and not by complainant is because the complainant is a cor¬ 
poration and deponent is one of its officers, to wit, its Vice- 

PvPssiflpiit 

MBS. BLAIB BANISTER 

GIBBS L. BAKER 
ALAN B. DAVID 

Attorneys for plaintiff 

Sworn to before me this 8th day of March, 1933. 

FRANK E. CUNNINGHAM, 

Clerk 

By HARRY M. HULL, 

Assif. Clerk 

11 Filed April 25, 1933 

Joint and Several Answer to Bill of Complaint 
*#*•*#**• 

The defendants, Drew Pearson, Robert S'. Allen, Live- 
right, Inc., and Van Rees Press, Inc,, for their joint and 
several answer to the Bill of Complaint of the Plaintiff, the 
Washingtonian Publishing Company, Inc., or such parts 
thereof as they are advised it is material and necessary for 
them to answer, say: 

1. That they have no knowledge of the facts set forth in 
Paragraph 1 of the Bill of Complaint and, therefore, 
neither admit nor deny the same but, if material, demand 
strict proof thereof. 

2. That they admit the allegations of Paragraph 2 of the 
Bill. 
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3. That they admit the allegations of Paragraph 3 of the 

Bill. 

4. That they admit the allegations of Paragraph 4 of the 

Bill. 

5. That they have no knowledge of the facts set forth in 
Paragraph 5 of the Bill and, therefore, neither admit nor 
deny the same hut, if material, demand strict proof thereof. 

6. (a) That they have no knowledge of the facts set forth 

in Paragraph 6 of the Bill and, therefore, neither 
12 admit nor deny the same hut, if material, demand 

strict proof thereof. 

(h) That for further answer to Paragraph 6 of the Bill, 
defendant Pearson states that in June, 1931, one Frederick 
G-. Brownell discussed with him the possibility of raising 
funds for “The Washingtonian”, a monthly magazine pub¬ 
lished by plaintiff, and asked him to interest himself in the 
project; that subsequently one Marion (Mrs. Blair) Banis¬ 
ter, who was designated the editor of The Washingtonian, 
urged that he assist in refinancing the publication, which 
was at that time seriously embarrassed by the impending 
receivership of the Mayflower Hotels Corporation of 
America which, as owner of the majority of the capital 
stock of the Publishing Company, had subsidized the publi¬ 
cation ; that the said Banister and Brownell, together with 
defendant Pearson, concluded to experiment with the publi¬ 
cation of one or two issues of the magazine under a. new edi¬ 
torial policy, and the printers, who were the largest credi¬ 
tors of the company, agreed to participate; that two issues, 
namely, October and November, 1931, were published under 
the editorial direction of defendant Pearson, with the co¬ 
operation of the said Banister and Brownell; that defen¬ 
dant Pearson then sought to purchase the assets of the 
Publishing Company but his offer was refused by the re¬ 
ceivers of the Mayflower Hotels Corporation of America 
and he thereupon severed his connection with The Washing¬ 
tonian and has since that time had nothing whatsoever to 
do with it; that during his connection with the magazine, 
defendant Pearson received no compensation whatsoever, 
hut instead paid out of his own funds for several literary 
and art contributions which he secured and which added 
greatly to the success of the issues; that the magazine itself 
had no funds with which to pay for contributions because, 
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under the arrangement by which the printers were contin¬ 
uing publication, it was necessary to transfer to the printers 
all receipts from advertising and sales of copies; that the 

October and November, 1931, issues of The Wash- 

13 ingtonian carried a notice of copyright, but applica¬ 
tion for registration thereof was not made at that 

time, and, in fact, was never made during the life of the 
publication, all of which will more fully hereinafter appear. 

7. (a) That defendant Pearson admits the allegation of 
Paragraph 7 except as to the originality of the article, “The 
Mills—of the Clods ’ and states that this article was jointly 
conceived by Rixie Smith and himself. 

(b) That defendants, Allen, Liveright and Van Rees 
Press have no knowledge of the facts alleged in Paragraph 
7 and, therefore, neither admit nor deny the same but, if 
material, demand strict proof thereof. 

8. That they have no knowledge of the facts alleged in 
Paragraph 8 and, therefore, neither admit nor deny the 
same but, if material, demand strict proof thereof. 

9. That upon information and belief they deny the alle¬ 
gations of Paragraph 9 that the said Rixie Smith did, for 
a valuable consideration, sell, convey and assign the said 
article “The Mills—of the Gods”, to plaintiff, and, in fur¬ 
ther answer thereto, state, upon information and belief, 
that the said Smith received no compensation whatsoever 
from The Washingtonian for the said article; that the only 
compensation which the said Smith received was a payment 
made by defendant Pearson to the said Smith on July 22, 
1932, for the use of the article in the publication known as 
“More Merry-Go-Round”. 

10. (a) That the defendants Pearson and Allen admit the 
allegations of Paragraph 10 of the Bill, except as to the 
purchase of the said article, and state, upon information 
and belief, that the plaintiff never completed the purchase 
of the said article by any payment to the said Smith there¬ 
for. 

(b) That the defendants Liveright and Van Rees Press, 
Inc., have no knowledge of the facts alleged in Para- 

14 graph 10 and, therefore, neither admit nor deny the 

same but, if material, demand strict proof thereof. 

(c) In further answer to Paragraph 10, the defendant 
Pearson states, upon information and belief, that the De- 
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cember, 1931, issue of The Washingtonian was published 
without authority in that The Washingtonian Publishing 
Company was owned and controlled by the Mayflower 
Hotels Corporation of America, which was then being op¬ 
erated by receivers appointed by this Court, which re¬ 
ceivers had notified the said Marion Banister, in August, 
1931, that they would advance no more money to the Pub¬ 
lishing Company, as had theretofore been done by the Hotel 
Company, or be a party in any way to the publication of the 

magazine, but that as set forth in a petition submitted by 
the said receivers to this Court for leave to soli the capital 
stock of The Washingtonian Publishing Company, copy of 
which petition is attached hereto and prayed to be read as 
a part hereof as defendant's Exhibit I, “subsequently one 
issue of The Washingtonian was published with the knowl¬ 
edge of said receivers, but without any liability having been 
assumed by them therefor, and later, one or two other is¬ 
sues were published without their knowledge or consent”; 
that this Court, under date of April 4,1932, ordered the sale 
of the stock of the said company, in accordance with the 
terms set forth in the said petition, and a copy of said order 
is attached hereto and prayed to be read as a part hereof 
as defendant’s Exhibit II. 

11. (a) That defendants Pearson and Allen admit the al¬ 
legations of Paragraph 11 of the Bill. 

(b) That defendants Liveright and Van Rees Press have 
no knowledge of the facts alleged in Paragraph 11 and, 
therefore, neither admit nor deny the same, hut, if ma¬ 
terial, demand strict proof thereof. 

12. (a) That defendants Pearson and Allen admit the al¬ 

legations of Paragraph 12 of the Bill, except as to 
15 the claim of copyright, and state, upon information 

and belief, that, as apparent from plaintiff’s Exhibit 
II, attached to the Bill of Complaint, no formal claim of 
copyright was filed until February 21, 1933, at which time 
copies of the December, 1931, issue were deposited in the 
copyright office. 

(b) That defendants Liveright and Van Rees Press have 
no knowledge of the facts alleged in Paragraph 12 and, 
therefore, neither admit nor deny the same but, if material, 
demand strict proof thereof. 
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13. That they have no knowledge of the facts alleged in 
Pa ragraph 13 and neither admit nor deny the same but, if 
material, demand strict proof thereof and state that if the 
deposit of copies were made as alleged they were not de¬ 
posited pursuant to the provisions of Section 12 of the 
Copyright Act, in that the said copies, as shown by Para¬ 
graph 13 of the Bill, were deposited more than 14 months 
after the printing of the notice of the copyright, whereas 
Section 12 of the Act requires that such copies shall be 
promptly deposited in the copyright office. 

14. That they have no knowledge of the facts set forth in 
Paragraph 14 of the Bill, and therefore, neither admit nor 
deny the same but, if material, demand strict proof thereof. 

15. That they deny the allegations of Paragraph 15 that 
plaintiff acquired the exclusive rights to the said article, 
“The Mills—of the Gods”, and for further answer thereto 
state that any rights which might have been available to 
the plaintiff by compliance with the provisions of the Copy¬ 
right Act became subject to the intervening rights of defen¬ 
dant. Liveright, which became the owner of a copyright 
upon certain parts of the material, which is alleged to be 
an infringement, by publication, with notice of copyright in 
August, 1932, of a book entitled “More Merry-Go-Round”: 

that two copies of said book, as alleged in the Bill of Com¬ 
plaint, were immediately deposited in the copyright 

16 office, together with an application for registration; 

and that the certificate of registration was duly is¬ 
sued on August 26, as fully appears on the copy thereof 

which is attached hereto and prayed to be read as a part 
hereof as defendants’ Exhibit III. 

16. That they have no knowledge of the facts set forth 
in Paragraph 16 of the Bill and, therefore, neither admit 
nor deny the same but, if material, demand strict proof 
thereof. 

17. (a) That defendants Pearson and Allen admit the al¬ 
legations of Paragraph 17, except as to the infringement 
complained of, and they deny that the use of certain mate¬ 
rial appearing in the article “The Mills—of the Gods”, and 
published in the book called “More Merrry-Go-Round” 
under the title “The Wizards of Reconstruction” consti¬ 
tuted an infringement, and they further deny that in so 
using the said material they pirated, plagiarized, appro- 
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priated, stole, imitated, copied, recomposed, and arranged 
the essence and substance of the said artiele. 

(b) That, for further answer, defendant Pearson states 
that he had a perfect right to the full use of the said ar¬ 
ticle ; that by letter and check dated July 22, 1932, he pur¬ 
chased, and paid the said Rixie Smith for, the privilege of 
such use; that, furthermore, he verily believed that The 
Washingtonian Publishing Company had abandoned any 
intention which it may originally have entertained regard¬ 
ing compliance with the Copyright Act in order to obtain 
protection as to the contents of the December, 1931, issue of 
The Washingtonian, even as the said Banister had failed 

to complete registration of copyright as to the issues of 
August, September, October and November, 1931, as will 
hereinafter more fully appear; and that defendant Pearson 
is informed and believes, and therefore avers, that the said 
Pixie Smith not only received no payment for the said ar¬ 
ticle, but also that he released to The Washingtonian Pub¬ 
lishing Company no rights whatsoever to copyright or other¬ 
wise appropriate to its exclusive use the said article 
17 in whole or in part, and that the said Smith claimed 

to have retained the rights to the said article; and 
that the said Marion Banister well knew that the company 
was without authority to publish the issue of December, 
1931, which contained the said article, and was without 
funds to pay for the article or to pay the fee for securing 
registration of copyright; and that defendant Pearson knew 
that the said Marion Banister had not, for several months 
prior to the final issue in December, 1931, filed application 
for registration, sent hills to subscribers, or kept the circu¬ 
lation list of the magazine up to date. 

(c) That defendants Liveright and Van Rees Press deny 
the allegations of Paragraph 17, except as to the mere fact 
of publication and sale of the hook entitled ‘‘More Merry- 
Go-Round”, which fact they admit, and, in further answer, 
state that they have no knowledge of the publication of the 
article entitled “The Mills—of the Gods”, but were and are 
informed, and believe, that defendant Liveright has full 
and exclusive right to the publication and use of all material 
appearing in the said book, including that under the chapter 
title “The Wizards of Reconstruction”. 
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18. That they admit tlic allegation of Paragraph 18 that 
they cooperated in having printed, published, sold, distrib¬ 
uted, and circulated to the public, for profit, the said book 
“More Merry-Go-Round” throughout the United States, 
but deny that they falsely and unlawfully represented that 
the said book was an original work in its entirety, and they 
further deny that the book unlawfully and illegally imitates, 
appropriates, plagiarizes, copies and reproduces the com¬ 
plete essence and substance of the article entitled “The 
Mills—of the Gods”. 

19. (a) That defendants Pearson and Allen deny the al¬ 
legation of Paragraph 19 that they purloined and pirated 
the said article, “The Mills—of the Gods”, and engaged the 

defendants Liveright. and Van Rees Press to publish 
18 and sell the book “More Merry-Go-Round” in viola¬ 
tion of the provisions of the Copyright Act, and in 
further answer thereto, aver, upon information and belief, 
that it was not necessary to secure the consent of plaintiff 
to use the said article or any part thereof, because of the 
fact that the plaintiff had never secured exclusive right to 
the use of said article, but on the contrary had never com¬ 
pleted the purchase thereof from the said Rixie Smith and 
had, in fact, never completed registration of the copyright 

by filing a claim therefor and depositing in the copyright 

office the required copies of the December, 1931, issue, but 
had abandoned the publication with the issue of December, 
1931, and that the publication and sale of the book “More 
Merry-Go-Round” were in complete accordance with the 
Copyright Act and all other laws. 

(h) That defendants Liveright and Van Rees Press are 
informed and believe that it is not necessary for them to 
answer the allegations of Paragraph 19. 

20. That they deny the allegation of Paragraph 20 that 
the article, “The Mills—of the Gods”, is duplicated in the 
chapter entitled “The Wizards of Reconstruction” in the 
hook “More Merry-Go-Round”, but admit that the said 
chapter contains certain excerpts from the said article. 

21. (a) That defendant Pearson denies the allegations of 
Paragraph 21 that he was associated with plaintiff in the 
preparation of the December, 1931, issue of The Washing¬ 
tonian, and, in further answer thereto, states that he was 
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not associated with the plaintiff in the publication, of The 
Washingtonian for the month of December, 1931, but that 
he severed his connection with the enterprise after the issue 
of November, 1931, as more particularly set forth herein in 
the answer to Paragraph 6 of the Bill j that he denies that 
the plaintiff secured the protection of the Copyright Act in 
connection with the said article ‘ ‘ The Mills—of the Gods ’ 

and denies that the plaintiff possessed any proprie- 
19 tary right in and to the said article, and denies that 

he conspired with the other defendants, or anyone, 

in any way, shape, or form; and, for further answer, states, 
upon information and belief, that the intervening rights of 
defendant Liveright, Inc., are paramount to any alleged to 
have been secured by plaintiff by completion of registration 
more than 14 months after publication of notice of copy- 
right. 

(b) The defendant Allen admits the allegation of Para¬ 
graph 21 that defendant Pearson prepared or assisted in 
preparing the manuscript of the book “More Merry-Go- 
Round 5 but has no knowledge of the facts alleged as to de¬ 
fendant Pearson’s association with the plaintiff and, there¬ 
fore, neither admits nor denies the same but, if material, de¬ 
mands strict proof thereof; that defendant Allen denies the 
allegation that he engaged in a conspiracy to violate any 
right of plaintiff to the article “The Mills—of the Gods”, 
and, for further answer, states, upon information and be¬ 
lief, that the intervening rights of defendant Liveright, Inc., 
are paramount to any alleged to have been secured by plain¬ 
tiff by completion of registration more than 14 months after 
publication of notice of copyright. 

(c) That defendants Liveright and Van Rees Press have 
no knowledge of the facts alleged as to the actual prepara¬ 
tion of the manuscript of the hook “More Merry-Go- 
Round”, and as to defendant Pearson’s association with 
plaintiff and, therefore, neither admit nor deny the same 
but, if material, demand strict proof thereof; that they deny 
the allegation that they engaged in a conspiracy to violate 
any right of plaintiff to the article “The Mills—of the 
Gods”, and, for further answer, state, upon information 
and belief, that the intervening rights of defendant Live- 
right, Inc., are paramount to any alleged to have been se- 



THE WASHINGTON PUBLISHING CO., INC. 


17 


cured by plaintiff by completion of registration more tban 

14 months after publication of notice of copyright. 

22. (a) That, in further answer to the Bill of 

20 Complaint, the defendants, upon information and be¬ 
lief, aver that it‘is the practice of the copyright of¬ 
fice to rely upon persons desiring the protection of the 
Copyright Act voluntarily to take the formal steps pre¬ 
scribed by the Act, including the prompt deposit, of copies 
after publication of notice of copyright, and the filing of 
the application for registration, which application is often 
called the claim of copyright; that the copyright office has 
no means of ascertaining the publications that carry notice 
of copyright, and is, therefore, not in a position to know 
of whom to make demand for the deposit of copies and the 
completion of the registration process; that the Register 
of Copyrights believes that there are many cases where 
publications cany notice of copyright but the owners, be¬ 
cause of imminent or actual abandonment of the publica¬ 
tion or for other reasons, never complete registration, and 
that the groat majority of such cases never come to the at¬ 
tention of the Register; and that the Register has no author¬ 
ity to determine or consider the rights of adverse copyright 

claimants. 

(b) That, upon information and belief, the defendants 
also aver that the plaintiff duly completed registration of 

copyright for the issues of January, 1928, through July, 
1931, with the exception of February, 1928, which latter is¬ 
sue was never registered, although notice of copyright was 
published therein; and that the issues of August, Septem¬ 
ber, October, November and December, 1931, being the last 
five issues of The Washingtonian, carried a notice of copy¬ 
right, but no application or deposit of copies was made until 

February 21,1933. 

(c) That, upon information and belief, the defendants 
aver that Section 13 of the Copyright Act authorizes the 
Register of Copyrights to make a demand upon persons for 
the deposit of copies of a publication which carries a notice 

of copyright, and further authorizes the imposition 

21 of a penalty for failure to comply with such a de¬ 
mand, but that the Register of Copyrights lias not, 

throughout the years, made a demand for the deposit of 
copies under Section 13 in more than a score of eases; and 
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that the penalty for failure to comply with such a demand 
has, so far as can be ascertained, been imposed in only one 
case. 

(d) That, upon information and belief, the defendants 
aver that the said Marion Banister communicated with the 
said Bine Smith during the latter part of August or the first 
part of September, 1932, and asked that he join in the 
filing of a bill of complaint similar to that herein, but that 
the said Smith refused to be a party to such a proceeding. 

The defendants, having fully answered the Bill of Com* 
plaint, ask that the Bill be dismissed and that they be al¬ 
lowed to go hence with their costs, including reasonable at¬ 
torneys’ fees. 

DREW PEARSON 

ROBT. S. ALLEN 

LIVERIGHT, INC. 

By ARTHUR PELL 
Treas 

VAN REES PRESS, INC. 

By ABRAHAM C. VAN REES, 
‘ Trea. 

ELISHA HANSON 
ELIOT C. LOVETT 

Attorneys for Defendants, 

Receipt of a copy of the foregoing Answer acknowledged 
this 24th day of April, 1933. 

GIBBS L. BAKER 
ALAN B. DAVID 

Attorneys for Plaintiff 

22 No. 29011 Series D 

State of New York, 

County of New York, ss: 

I, Daniel E. Finn, Clerk of the County of New York, and 
also Clerk of the Supreme Court for the said County, the 
same being a Court of Record, having a seal, DO HEREBY 
CERTIFY, That Sadye Katz whose name is subscribed to 
the deposition or certificate of the proof or acknowledgment 
of the annexed instrument, and thereon written, was, at the 
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time of taking such deposition, or proof and acknowledg¬ 
ment, a Notary Public in and for such County, duly com¬ 
missioned and sworn, and authorized by the laws of said 
State, to take depositions and to administer oaths to be used 
in any Court of said State and for general purposes; and 
also to take acknowledgments and proofs of deeds, of con¬ 
veyances for land, tenements or hereditaments in said State 
of New York. And further, that I am well acquainted with 
the handwriting of such Notary Public, and verily believe 
that the signature to said deposition or certificate of proof 
or acknowledgment is genuine. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of the said Court and County, the 
21 day of April 1933 

DANIEL E FINN 

(Seal) Clerk. 

State of New York 

County of New York, ss: 

I, Drew Pearson, being first duly sworn, on oath depose 
and say that I have read the foregoing answer by me sub¬ 
scribed and know the contents theveof; that the facts stated 
therein arc true, except those stated upon information and 
belief, and those facts I verily believe to be true. 

DREW PEARSON 

Subscribed and Sworn to before me, a Notary Public in 

* i 1 

and for the State and County aforesaid, this 21st day of 
April, 1933. 

SADYE KATZ 

(Notarial Seal) Notary Public. 

City or' Washington 

District of Columbia, ss: 

I, Robert S. Allen, being first duly sworn, on oath de¬ 
pose and say that 1 have read the foregoing answer by me 
subscribed and know the contents thereof; that the facts 

stated therein are true, except those stated upon information 

and belief, and those facts I verily believe to be true. 

ROBERT S. ALLEN 
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Subscribed and Sworn to before me, a Notarv Public in 

* Bp 

and for the District of Columbia aforesaid, this 24th day of 
April, 1933. 

ALFRED BENNETT 

(Notarial Seal) Notary Public. 

State of New York 

County of New York, ss: 

I, Arthur Pell, being first duly sworn, on oath depose 

and say that I am the Treasurer of Liveright, Inc., 
23 and that I am duly authorized to execute the fore¬ 
going answer on its behalf and to verify the same; 
that I have read the foregoing answer by me subscribed on 

behalf of Liveright, Inc., and know the contents thereof; 
that the facts stated therein are true, except those stated 
upon information and belief, and those facts I verily be¬ 
lieve to be true. 

ARTHUR. PELL 

Treas 


Subscribed and Sworn to before me, a Notary Public in 
and for the State and County aforesaid, this 21st day of 
April, 1933. 

RUTH PELL 

(Notarial Seal) Notary Public. 

No. 80419 Series D 


State of New York, 

County of New York, ss.: 

I, Daniel E. Finn, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, 
DO HEREBY CERTIFY, That said Court is a Court of 

Record, having by law a seal; that Ruth Pell whose name 
is subscribed to the annexed certificate or proof of acknowl¬ 
edgment of the annexed instrument was at the time of tak¬ 
ing the same a Notary Public acting in and for said county, 
duly commissioned and sworn, and qualified to act as such; 
that he has filed in the Clerk’s Office of the County of New 
York a certified copy of his appointment and qualification 
as Notary Public for the County of Bronx with his auto¬ 
graph signature; that as such Notary Public, he was duly 
authorized by the laws of the State of New York to pro¬ 
test notes; to take and certify depositions; to administer 
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ont.hs and affirmations; to take affidavits and certify the 

acknowledgment and proof of deeds and other written in¬ 
struments for lands, tenements and hereditaments, to be 
read in evidence or recorded in this state; and further, that 
I am well acquainted with the handwriting of such Notary 
Public and verily believe that his signature to such proof 
or acknowledgment is genuine. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of said Court at the City of New 
York, in the County of New York, this 21 day of April 1933 

DANIEL E FINN 

(Seal) Cleric. 

State of New York 

County of Netv York, ss: 

I, Abraham C. Yan Rees, being first duly sworn, on oath 
depose and say that I am the Treasui'er of Van Rees Press, 
Inc., and that I am duly authorized to execute the foregoing 
answer on its behalf and to verif) 7 the same; that I have 
read the foregoing answer by me subscribed on behalf 
of Van Rees Press, Inc., and know the contents thereof; 
that the facts stated therein are true, except those stated 
upon information and belief, and those facts I verily be¬ 
lieve to be true. 

ABRAHAM C. VAN REES 

Subscribed and Sworn to before me, a Notary Public in 
and for the State and County aforesaid, this 21st day of 
April, 1933. 

THOMAS C. LARKIN 

(Notarial Seal) Notary Public. 

No. 80418 Series D 

State of New York, 

County of New York, ss: 

I, Daniel E. Finn, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, 
DO HEREBY CERTIFY, That said Court is a Court of 
Record, having by law a seal; that Thomas C Larkin whose 
name is subscribed to the annexed certificate or proof of 
acknowledgment of the annexed instrument was at. the time 
of taking the same a Notary Public acting in and for said 
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county, duly commissioned and sworn, and qualified to act 
as such; that he has filed in the Clerk’s Office of the County 
of New York a certified copy of his appointment and quali¬ 
fication as Notary Public for the County of Westchester with 
his autograph signature; that as such Notary Public, he was 
duly authorized by the laws of the State of New York to 
protest notes; to take and certify depositions; to administer 
oaths and affirmations; to take affidavits and certify the 
acknowledgment and proof of deeds and other written in¬ 
struments for lands, tenements and hereditaments, to be 
read in evidence or recorded in this state; and further, that 
I am well acquainted with the handwriting of such Notary 
Public and verily believe that his signature to such proof or 
acknowledgment is genuine. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the seal of said Court at the City of New 
York, in the County of New York, this 21 day of April 1933 

DANIEL E FINN 

(Seal) Clerk. 

24 Memorandum 

Filed July 11,1933 

O ® Q ft Gf ft O £ O 

The motion to strike wall be granted as to paragraphs 
6-B, 7-A and all of 9 and 22 of the Answer, and otherwise 
overruled. 

Upon the main question, argued before me, I am of the 
opinion that prompt deposit of copies at the Library is 
not necessary to complete the copyright. However, the 
answer contains allegations seeking to raise questions as 
to whether there was abandonment or dedication to public 
use. These were not referred to in the argument. I am 
uncertain whether the questions are properly raised by the 
answer. Therefore, I think it better that the allegations be 
allowed to stand for disposition at the time of trial. The 
long delay in filing copies would seem to be evidence bear¬ 
ing on that question. 

July 10, 1933. 

JAMES M. PROCTOR 

Justice. 
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25 Memorandum 

Filed March 28, 1935 

At the conclusion of the trial I announced that I was satis¬ 
fied from the evidence that the plaintiff company acquired 
copyright upon publication of the article with notice of 
copyright in “The Washingtonian” in its issue of December 
10, 1931. Upon announcing such conclusion I reserved for 

further consideration the question of plaintiff’s right to the 
remedy sought. 

The facts which are material to a consideration of the 
question are stated in chronological form, as follows: 

On December 10,1931 the plaintiff published the last issue 
of its monthly magazine, The Washingtonian, claiming 
copyright thereon by means of the usual printed notice. 
(The claim was not thereupon registered and copies were 
not thereupon deposited in the Copyright Office.) On 
August 25,1932 Liveright, Inc., one of the defendants, pub¬ 
lished a book entitled “More Merry-Go-Round”, written 
by defendants Pearson and Allen and printed by defen¬ 
dants Van Bees Press, Inc. This book contained matter 
substantially similar to the contents of an article appear¬ 
ing in the said December, 1931, issue of The Washingtonian. 

Copyright was claimed by means of the usual printed 
notice; On August 26, 1932 defendant Liveright deposited 

two copies of the said book, “More Merry-Go-Round”, to¬ 
gether with claim of copyright, in the Copyright Office, 
paid the fee, and obtained a certificate of registration; on 
December 14, 1932 the last edition of “More Morrv-Go- 
Round” was printed; on February 21, 1933, plaintiff de¬ 
posited copies of the said December, 1931, issue of The 
Washingtonian, together with claim of copyright, in the 
Copyright Office, paid the fee, and secured a certificate of 

registration; (on the same day it likewise deposited copies, 
and obtained registration of claim of copyright, of the other 
eleven issues, January through November, of 1931); on 
March 8,1933 plaintiff instituted this suit alleging infringe¬ 
ment of the article appearing in its said issue of December, 

1931. 

It thus appears that the plaintiff failed to register 

26 its claim of copyright and to deposit copies of the 
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work in question until more than 14 months after pub¬ 
lication, approximately six mouths after the occurrence 
of the alleged infringing act, and more than two months 
after the printing of the last edition of the alleged infring¬ 
ing work. 

So far as it is pertinent to this discussion, Section 12 of 
the Copyright Act of 1909, as amended, provides— 

“That after copyright has been secured by publication 
of the work with the notice of copyright as provided in 
Section nine of this Act, there shall he promptly deposited 
in the Copyright Office or in the mail, addressed to the 
Register of Copyrights, Washington, District of Columbia, 
two complete copies of the best edition thereof then pub¬ 
lished, .... to be acompanied in each case by a claim of 

copyright. No action or proceeding shall be maintained for 
infringement of copyright in any work until the provisions 
of this Act with respect to the deposit of copies and registra¬ 
tion of such work shall have been complied with.” 

In approaching the question it is necessary to have in 
mind that at common law an author had the exclusive 
privilege of first publishing his work or the right to prevent 
it from being published by others unless he should have 
first published it himself. He had a right to determine 
whether or not it should he published at all, and if pub¬ 
lished, when, where by whom and in what form. But this 
exclusive right was confined to the first publication. When 
once published, his work was dedicated to the public, and 
he had no exclusive right to multiply copies of it or to con¬ 
trol the subsequent issues of copies by others. This common 
law right is known as “common law copyright”, or “copy¬ 
right before publication”. It is the right which an author 
has in his manuscript and is a property right. It is so 
stated by Samuel D. Hirschl in his special lecture ‘ * Trade¬ 
mark and Copyright Protection in Business”. 

The rights and remedies of the copyright proprietor, 
here considered, are created by statute. By the statute 
certain rights are secured and certain remedies afforded to 
the copyright proprietor. The rights being created by 
statute are determined and measured by the provisions of 
the statute only; but the statute has a double aspect; it not 
only secures rights to the copyright proprietor but affords 
him certain remedies as well; and the remedies are only 
such as are prescribed by the statute. 
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Clearly the copyright is secured to an author upon the 
publication of the copyright work with notice of his claim 
of copyright, hut the statute requires more of him before 
he can avail himself of the remedies given by the statute. 
Since the remedies are statutory only he is entitled to them 
only when he has met the requirements of the statute. By 
complying with the conditions of the statute the copyright 
proprietor is entitled to recover statutory damages upon 
proof of such facts only as are made necessary by the 
language of the statute. In securing his copyright by pub¬ 
lication an author has fixed in law his property rights 
27 in the copyright work, but he has not put himself in 

position to ask or enforce the payment of statutory 
damages by one who infringes the copyright work. If he 
wishes to avail himself of the remedies afforded bv the 
statute he must go further and do that which is required by 
the statute, i. e., he shall promptly deposit in Copyright 
Office two copies of the copyright work; until he does so he 
has a naked property right in the copyright work. When 
he has complied with the statute by promptly depositing the 
copies in the Copyright Office he has put himself in position 
to secure the protection of the courts and to recover statu¬ 
tory damages if his copyright, work be infringed. The 

statute confers the property rights in the copyright work 
upon publication with notice, but the enjoyment and pro¬ 
tection of such rights through the remedial processes af¬ 
forded by the statute are subject to the accomplishment of 
the conditions and formalities prescribed in the statute. It 
would seem that the jurisdiction of this court to enforce 
plaintiff’s rights is conferred solely by plaintiff’s full com¬ 
pliance with such conditions and formalities. 

Sutherland in his work on STATUTORY CONSTRUC¬ 
TION, Second Edition, Volume II at page 1140 is authority 
for the proposition that in statutory proceedings the statute 
must he substantially complied with; every act required 
which is jurisdictional or of the essence of the proceeding, 
or prescribed for the benefit of the party to he affected 
thereby, must be done; the requirement is mandatory. At 
page 1142 he makes the further observation that where a 
statute confers a new right, privilege or immunity the grant 
is strictly construed, and the mode prescribed for its ac¬ 
quisition, preservation, enforcement and enjoyment is man- 
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datory. On the same page he says that this is the rule as to 
copyrights. 

The principles of statutory construction as here applied 
resemble those which control the construction of enabling 
statutes. Such statutes impliedly prohibit any other than 
the statutory mode of doing the acts which they authorize. 
This is illustrated by numerous cases where statutory rights 
and remedies are given. It is said that where a statute, 
in granting a new power, prescribes how it shall be ex¬ 
ercised, it can lawfully be exercised in no other way; and 
in all cases where, by the exercise of such a power, one may 
be divested of his property, the grant is strictly construed; 
the mode of proceeding prescribed must he strictly pursued; 
the provisions regulating the procedure are mandatory as 
to the essence of the thing required to be done. 

I conclude as matter of law that as a condition pre¬ 
cedent to plaintiff’s right to avail itself of the remedies 
afforded by the copyright law it was necessary for it to 
promptly deposit two copies of its publication in the Copy¬ 
right Office. This it failed to do and only attempted to 
comply with the statute in that regard some months after 
the occurrence of the alleged act of infringement. The 
plaintiff has not therefore made out a case which will en¬ 
title it to the statutory remedy which it seeks. For the 
reasons assigned plaintiff’s bill of complaint will be dis¬ 
missed ; the costs to he assessed against the plaintiff. Sec¬ 
tion 40 of the Copyright Act permits the award of at¬ 
torneys’ fees as part of the costs within the discretion of 
the Court; but the Court is not persuaded that attorneys’ 
fees should be so assessed in this case. 

Formal orders, necessary for the record, will be pre¬ 
sented. 

F. DICKINSON LETTS 

Justice 

28 Memoratidum 

Filed February 10,1936 

Since writing the memorandum filed March 28,1935 plain¬ 
tiff’s motion for re-hearing has been filed and submitted. 
Upon consideration of such motion my attention has been 
directed to the case of Lumiere vs Pathe Exchange, Inc., 
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et al, 275 Fed, 428, and certain English cases notably Gou- 
baud & Another vs. Wallace decided by the High Court of 
Judicature in May, 1877. 

An examination of these authorities and others furnished 
by plaintiff in support of the motion for rehearing per¬ 
suaded me that the conclusion expressed in my memoran¬ 
dum of March 28, 1935 is erroneous. 

It follows that the motion for re-hearing should he 
granted. An appropriate order may be presented granting 
such motion. 

F. DICKINSON LETTS 
Justice 

29 Findings of Fact and Conclusions of Law 

Filed December 14,1936 

• #**#*#** 

The Court makes and finds the following facts and con¬ 
clusions of law: 


Findings of Fact 

1. The plaintiff is a corporation created and existing 
under the laws of the State of Delaware with an office and 
place of business at Washington, D. C. 

2. The defendants, Drew Pearson and Robert S. Allen, 
are residents of the District of Columbia; and the defen¬ 
dants Liveright, Inc., and Van Rees Press Inc., are cor¬ 
porations organized under the laws of the State of New 
York with principal offices in the city of New York. 

3. In December, 1931, and for some time prior thereto, 
the plaintiff was the owner and publisher at Washington, 
D. C., of a monthly magazine of general circulation called 

THE WASHINGTONIAN. 

4. On December 10, 1931, the plaintiff published an issue 
of THE WASHINGTONIAN claiming copyright upon the 
contents thereof by means of the usual printed notice. 
However, the claim was not thereupon registered and 
copies w r ere not thereupon deposited in the Copyright 
Office. The said December issue contained, among other 

material, a featured article entitled “The Mills—of 
30 the Gods” written by one Rixie Smith under the 

pen name of Linthicum Hall. 
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5. The plaintiff has published no issue of THE WASH¬ 
INGTONIAN since the said issue of December 10th, 1931. 

6. On August 25, 1932, Liveright, Inc., one of the de¬ 
fendants, published and offered for general sale a book en¬ 
titled “More Merry-Go-Round” written by defendants 
Pearson and Allen and printed by defendants Van Rees 
Press, Inc. This book included a chapter entitled “The 
Wizards of Reconstruction” which contained matter prac¬ 
tically identical with the said article by Rixie Smith ap¬ 
pearing in the said December, 1931, issue of THE WASH¬ 
INGTONIAN. 

7. Copyright of the book “More Merry-Go-Round” was 
claimed by means of the usual printed notice, and, on 
August 26, 1932, defendant Liveright deposited two copies 
of the said book, together with the claim of copyright, in 
the Copyright Office, paid the fee, and obtained a certificate 
of registration. On December 14, 1932, the last edition of 
“More Merry-Go-Round” was printed. 

8. On February 21, 1933, plaintiff deposited copies of 
the said December, 1931, issue of THE WASHINGTONIAN 
together with claim of copyright, in the copyright Office, 
paid the fee, and secured a certificate of registration. On 
the same day plaintiff likewise deposited copies and ob¬ 
tained registrations of claim of copyright of the other 
eleven issues—January through November—of 1931. 

9. On March 8, 1933, plaintiff instituted this suit alleging 
infringement of the article appearing in the said December, 
1931, issue of THE WA SHINGTONIAN. 

31 Conclusions of Law 

1. Upon the publication of the December, 1931, issue of 
THE WASHINGTONIAN, with the notice of copyright, the 
plaintiff acquired a valid copyright of the magazine and 
of all of the material contained therein, including the 
article entitled “The Mills—of the Gods”, and the plain¬ 
tiff has not lost or disposed of its right. 

2. The failure of the plaintiff promptly to deposit two 
copies of the said December, 1931, issue of THE WASH¬ 
INGTONIAN after publication, and to secure registration 
of the copyright thereof, did not deprive it of the right to 
maintain an action for infringement of the material con¬ 
tained therein, even though such infringement occurred 
prior to the deposit of copies. 
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3. The deposit by plaintiff of copies of its December, 
1931, issue of THE WASHINGTONIAN on February 21, 
1933, and thereupon obtaining registration certificate 
thereof, entitled plaintiff to maintain an action for infringe¬ 
ment occurring before the deposit of copies and registra¬ 
tion of the work. 

4. The plaintiff’s copyright of the December, 1931, issue 
of THE WASHINGTONIAN was wrongly infringed by the 
defendants by the publication and sale of the book entitled 
“More Merry-Go-Round”, and plaintiff is entitled to 
damages against the defendants for such infringement and 
to a perpetual injunction against further infringement. 

December 14th 1936 

F. DICKINSON LETTS 

Justice. 

32 Decree 

Filed December 14,1936 

This cause coming on to be heard at this term upon the 
pleadings and testimony, and being considered by the Court, 
it is, by the Court, this 14th day of December, 1936, 

ADJUDGED, ORDERED and DECREED, 

1. That the plaintiff is the owner of the copyright of the 
December, 1931, issue of the monthly magazine known as 
4 ‘The Washingtonian”, and said copyright has been wrong¬ 
fully infringed by the defendants by the publication and 
sale of the book entitled “More Merry-Go-Round” and the 
plaintiff is entitled to recover damages from the defendants, 
jointly and severally, for such infringement. 

2. That the defendants, their agents, servants and em¬ 
ployees be, and they are hereby, perpetually enjoined from 
infringing plaintiff’s said copyright and from hereafter 
publishing or selling or otherwise distributing any part of 
the copyrighted article entitled “The Mills—of the Gods”, 
contained in said December, 1931, issue of “The Washing¬ 
tonian ”; 

3. That this cause be, and hereby is, referred to the 
Auditor of this Court who shall take, state and report as 
follows: 
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(a) "What damages have heen suffered by the 
33 plaintiff due to the infringement of the plaintiff’s 

copyright as hereinbefore set out, as well as all the 
profits which the defendants, or any one of them, shall have 
made from such infringement, and in proving such profits, 
the plaintiff shall be required to prove sales only and the 
defendants shall be required to prove every element of cost 
which they claim; 

(b) The number of copies of the infringed book entitled 
“More Merry-Go-Bound” made or sold by or found in the 
possession of the defendants or their agents or employees. 

F. DICKINSON LETTS 

Justice. 

From the foregoing decree the defendants, by their at¬ 
torney, in open court, note an appeal to the U. S. Court of 
Appeals for the District of Columbia. A bond to cover 
costs is hereby fixed in the sum of One Hundred Dollars 
($100) with leave to deposit with the clerk the sum of 
Fifty Dollars ($50) in lieu thereof. Upon the perfection 
of an appeal and the filing of a supersedeas bond in the 
sum of Five Thousand Dollars ($5,000) the reference to 
the Auditor as provided in the decree shall be stayed pend¬ 
ing the final determination of the case upon review. 

F. DICKINSON LETTS 

Justice. 


Memorandum, 


DECEMBER 23, 1936 
$50 deposited on appeal by E. C. Lovett. 

34 Assignment of Errors 

Filed January 5, 1937 
The Court erred: 

1. In concluding that the plaintiff has not lost its copy¬ 
right to the article in question. 

2. In concluding that the failure of the plaintiff promptly 
to deposit two copies of the December, 1931, issue of THE 
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WASHINGTONIAN after publication, and to secure regis¬ 
tration of the copyright thereof, did not deprive it of the 
right to maintain an action for infringement of the ma¬ 
terial contained therein, even though such infringement oc¬ 
curred prior to the deposit of copies. 

3. In concluding that plaintiff’s deposit on February 21, 
1933, of copies of the December, 1931, issue of THE WASH¬ 
INGTONIAN, and thereupon obtaining registration cer¬ 
tificate thereof entitled plaintiff to maintain an action for 
infringement occurring before the deposit of copies and 
registration of the work. 

4. In concluding that the plaintiff is entitled to damages 
against the defendants. 

5. In not dismissing the bill of complaint. 

6. In other respects shown by the record. 

ELISHA HANSON 
ELIOT C. LOVETT 

Attorneys for Defendants. 

Receipt of a copy of the foregoing Assignment of Errors 
acknowledged this 31st day of December, 1936. 

GIBBS L. BAKER 
ASHBY WILLIAMS 

Attorneys for Plaintiff. 

35 Joint Designation of Record 

Filed January 9, 1937 

*#*###**# 

It is hereby stipulated and agreed by the attorneys for 
the respective parties that the transcript of record which 
the Clerk of the Court is hereby requested to prepare in 
the above entitled cause for submission to the Court of 
Appeals shall consist of the following: 

1. Bill of Complaint, but omitting the Exhibits attached 
thereto. 

2. Joint and several answer of the defendants to bill of 
complaint, but omitting the Exhibits attached thereto. 

3. Memorandum opinion (July 10, 1933) of Mr. Justice 
Proctor that plaintiff’s motion to strike certain para¬ 
graphs of the answer should be granted. 

4. Memorandum opinion (March 28,1935) of Mr. Justice 
Letts that the bill of complaint should be dismissed, with 
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costs against the plaintiff, but with no assessment of at¬ 
torneys’ fees. 

5. Memorandum opinion (February 10, 1936) of Mr. 
Justice Letts that his previous opinion was erroneous and 
that plaintiff’s motion for a rehearing should be granted. 

6. Decree in favor of plaintiff. 

7. Findings of Fact and Conclusions of Law. 

8. Assignment of Errors. 

9. This designation. 


GIBBS L. BAKER 
ASHBY WILLIAMS' 

Attorneys for Plaintiff 


ELISHA HANSON 
ELIOT C. LOVETT 

Attorneys for Defendants. 

36 District Court of the United States for the 

District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 35, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55429 in Equity, wherein 
The Washingtonian Publishing Co. Inc., is Plaintiff and 
Drew Pearson, Robert S. Allen, Liveright, Inc., and Van 
Rees Press, Inc., are Defendants, as the same remains upon 
the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 24th day of February, 1937. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 6921. Drew Pearson et al., 
Appellants, vs. The Washington Publishing Co., Inc. 
United States Court of Appeals for the District of Columbia 
Filed Mar 6—1937 Moncure Burke, Clerk 
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[fol. 33] Monday, December 13th, A. D. 1937. 

No. 6921 

■ 

Drew Pearson, Robert S. Allen, Liveright, Inc., et al., 

Appellants, 

vs. 

■ 

The Washingtonian Publishing Co., Inc. 

The argument in the above entitled cause was commenced 
by Mr. Eliot C. Lovett, attorney for appellants, and was 
continued by Mr. Horace S. Whitman, attorney for ap¬ 
pellee, and was concluded by Mr. Eliot C. Lovett, attorney 
for appellants. 


[fol. 34] United States Court op Appeals for the 

District of Columbia 

No. 6921 

Drew Pearson, Robert S. Allen, Liveright, Inc., et al., 

Appellants, 

v. 

The Washingtonian Publishing Co., Inc. 

Appeal from the District Court of the United States for the 

District of Columbia 
Decided April 25, 1938 

■ 

Elisha Hanson and Eliot C. Lovett, both of Washington, 
D. C., for appellants. 

Gibbs L. Baker and Horace S. Whitman, both of Wash¬ 
ington, D. C., for appellee. 

rf ■ 

Before Groner, Stephens and Miller, JJ. 

■ * _ _ 

Miller,'.!.: - 

This is an appeal from a decree of the District Court, of 
the United States for the District of Columbia holding that 
a copyright owned by appellee was wrongfully infringed 

1—222 
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by appellants and that appellee is entitled to damages for 
such infringement. 

The Washingtonian Publishing Co., Inc., appellee, in De¬ 
cember, 1931, published an issue of a monthly magazine of 
general circulation, called The Washingtonian, claiming 
copyright thereof by means of the usual notice printed 
therein as required by the Copyright Act of the United 
States then in force. 1 However, copies of that issue of 
the magazine were not deposited in the Copyright Office 
until February 21,1933—at which time two copies were de¬ 
posited and a certificate of registration was obtained. Pub¬ 
lication of the magazine The Washingtonian was discon¬ 
tinued after the December 1931 issue. 

In August, 1932, appellant Liveright, Inc., published and 
offered for general sale a book entitled “More Merry-Go- 
Round” written by appellants Pearson and Allen and 
printed by appellant Van Rees Press, Lie., one chapter of 
which included material which is conceded to be practically 
identical with an article which was included in the Decem¬ 
ber 1931 issue of The Washingtonian. Copyright of the 
book “More Merry-Go-Round” was claimed by the usual 
printed notice therein, and on August 26,1932, copies there¬ 
of were deposited in the Copyright Office and a certificate 
[fol. 35] of registration secured. In June, 1933, Liveright, 
Inc., was adjudged a bankrupt and is not concerned in this 
appeal. 

Chronologically summarized, this means that appellee 
published and claimed a copyright in December, 1931; ap¬ 
pellants published, deposited copies and claimed copyright 
on the same material eight months later, in August, 1932; 
appellee deposited copies in February, 1933, fourteen 
months after its own publication and six months after ap¬ 
pellants ’ publication. 


1 Section 9, Copyright Act of 1909, 35 Stat. 1077, 17 U. S. 
C. A. §9. “Any person entitled thereto by this title may 
secure copyright for his work by publication thereof with 
the notice of copyright required by this title; and such 
notice shall be affixed to each copy thereof published or 
offered for sale in the United States bv authority of the 

*■ V 

copyright proprietor, except in the case of books seeking 
ad interim protection under section 21 of this title.” 
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Appellee regards appellants’ publication as an infringe¬ 
ment. Appellants concede that appellee obtained a copy¬ 
right," but insist that its right to recover in the present 
case is barred because it failed, promptly, to deposit copies 
of its magazine as required by Section 12 of the Copyright 

Act, 35 Stat. 1078, as amended (17 U. S. C. A. §, 12) ; 3 and 
because in the meantime appellants had acquired superior 
intervening lights in the literary'matter in dispute. 


Appellee, in its brief, says: 


The 


charge 


here is that the appellants pirated, 


plagiarized, and stole the property of the appellee and 
the claim of intervening rights is equivalent to a con¬ 
fessed thief seeking to establish a right of property in 
the stolen goods. 


On the other hand, appellants say in their brief: 

Under such a construction a publisher of a daily 
newspaper could include a copyright notice in each 
issue of his paper but decide that, instead of depositing 
copies and paying the two-dollar registration fee, all 
of which would exceed $700 per year, he would merely 
wait and see if any financially responsible party pirated 


- See National Cloak & Suit. Co. v. Kaufman, C. C. M. D. 

Pa., 189 F. 215; New York Times Co. v. Star Co., C. C. S. D. 

N. Y., 195 F. 110; Davenport Quigley Expedition v. Century 
Productions, S. D. N. Y., 18 F. Supp. 974; Lumiere v. Pathe 
Exchange, 2 Cir., 275 F. 428. 

3 Section 12, so far as material, reads as follows: ‘ \ After 
copyright lias been secured by publication of the work with 
the notice of copyright as provided in section 9 of this title, 
there shall be promptly deposited in the copyright office or 
in the mail addressed to the register of copyrights, Wash¬ 
ington, District, of Columbia, two complete copies of the 
best edition thereof then published * * * to be accompanied 

in each case by a claim of copyright. No action or proceed¬ 
ing shall be maintained for infringement- of copyright- in 
any work until the provisions of this title with respect to 
the deposit of copies and registration of such work, shall 
have been complied with.” [Italics supplied:] 
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[sic] material contained in any one of the issues and, 
if so, he would proceed to deposit copies of the issue 
in question, register his claim, and then institute pro¬ 
ceedings, 000 Surely, no court would countenance 

a proceeding under such circumstances. 0 d 0 


And appellee concedes in its brief that no effort was made 

to deposit copies, as required by the Act, until after counsel 

were employed to bring suit, thus giving color at least to 

appellants’ innuendo that appellee deliberately waited to 

see if a financially responsible party would fall into the 
trap. 


We do not wish to be understood, from anythin": we mnv 

* * O 1/ 


say herein, as approving or 


condoning such 


practices. 


[fol. 36] Whatever the ethics of the situation may be, and 
in spite of considerations which may call for professional 
and public condemnation, the questions which have been 

presented for our determination in the present case are 
solely ones of law. 


Copyright property under the Federal law is wholly 
statutory. Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 346. 
It is not unusual for statutes to require strict compliance 
with designated provisions as conditions precedent to the 
bringing of actions for the enforcement of rights. 4 In this 


4 Thus, it has been held that: No action mav be main- 

f lr 

tained under the Workmen’s Compensation statutes unless 
a claim has been timely filed. Rogulj v. Alaska Gastineau 
Mining Co., 9 Civ., 288 F. 549; Bussey v. Bishop, 169 Ga. 251, 
150 S. E. 78. See Fulton v. Hoage, 77 F. (2d) 110, 64 App. 
D. C. 232. 

A holder of a note may not seek recovery from an indorser 
without first making a timely presentment and notification 
of dishonor. Roberts v. International Bank, 25 F. (2d) 214, 
58 App. D. C. 87. See Magruder v. Union Bank of George¬ 
town, 3 Pet. [U. S.] 87. 

Residence for the statutory period is a prerequisite to an 
action for divorce. Winston v. Winston, 271 F. 551, 50 App. 
D. C. 321; Rollings v. Rollings, 53 F. (2d) 917, 60 App. D, C. 
305. 

A condition precedent to a shareholder’s representative 
suit under Federal Equity Rule 27 is appeal to the officers 


i 



case the Statute provides (Section 12) that no action shall 
be maintained for infringement until the provisions of this 
title with respect to the deposit of copies shall have been 
complied with. It is argued that this merely postpones “the 
enforcement of the remedy” and that no matter how long 
may be the delay in compliance, so soon as compliance takes 
place the remedy becomes available. The penalty pre¬ 
scribed by Section 13 of the Act, 35 Stat. 1078 (17 U. S. C. A. 
§ 13) 5 is referred to by appellee as indicating the only pur¬ 
pose of the requirement for prompt deposit of copies. Some 
support for this argument can be found by giving to the 

word until" one of its common meanings; by reading it witli- 


of the corporation or its stockholders. Watts v. Vanderbilt, 
2 Cir., 45 F. (2d) 968. 

One of the essentials of the cause of action on an insurance 
policy is the filing with the insurer of proofs of loss. Harris 
v. North British & Mercantile Ins. Co., 5 Cir., 30 F. (2d) 94, 
cert, denied, 279 U. S. 852; Hatch v. United States Casualty 

Co., 197 Mass. 101, 83 N. E. 398. The acquisition of title by 

adverse user is an example of intervening rights and dis¬ 
possession of an owner whose only fault is his failure'timely 

to assert his rights. 2 Tiffany, Beal Property (2d ed. 1920) 


5 “Should the copies called for by section 12 of this title 

not be promptly deposited as provided in this title, the regis¬ 
ter of copyrights may at any time after the publication of 
the work, upon actual notice, require the proprietor of the 
copyright to deposit them, and after the said demand shall 
have been made, in default of the deposit of copies of the, 
work within three months from any part of the United 
States, except, an outlying territorial possession of the 
United States, or within six months from any outlying terfi- 


r 

torial possession of the United States, or from any foreign 


country, the proprietor of the copyright shall be liable to a 
fine of $100 and to pay to the Library of Congress twice the 
amount, of the retail price of the best edition of the work, 
and the copyright shall become void.” 


e “ * * * up to the time of, implying cessation or. re¬ 

versal at that time; * * *” Webster. “ The wmrd ‘ until ’ 
is a w'ord of limitation, and presupposes that, when the con¬ 
dition following such word shall become operative, the pre? 
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out careful consideration of the rest of the language of Sec¬ 
tion 12; and by disregarding the major purposes of the Act. 
But when the word until is considered in its context, not only 
[fol. 37] in the Section but in the light of the whole Act, as 

it should be, an entirely different result is reached, and a dif¬ 
ferent meaning is properly ascribed to it.. 7 

It must be conceded that appellee could not maintain an 
action for infringement at the time of publication of “More 
Merry-Go-Round** or for sis months thereafter. Fourteen 
months having elapsed since publication and claim of copy¬ 
right, and sis months having elapsed since the alleged in¬ 
fringement, appellee undertakes to comply with the Statute 
and thus to remove the restriction which impedes action. 

What must it do? Section 12 provides that it must promptly 
deposit two copies. It docs not say merely to deposit, but 
that the deposit must be promptly made; and promptness 
must be measured from the date of publication. Unless it 
can be said, therefore, that a delay of fourteen months is 
promptness, appellee has failed to comply with the Act. 


cedent condition or status shall fall.” Bud Hoard Co. v. 
F. Berg & Co., 137 Okla. 16, 17, 278 P. 273, 274. “Its office 
is to point out some point of time or the happening of some 
event when what precedes it shall cease to exist or have any 
further force or effect,” Maginn v. Lancaster, 100 Mo. 

App. 116,130, 73 S. W. 368, 372. 


7 It has been held that where an insurance policy failed to 
provide a definite time within which to file a proof of loss, 
such proof must be filed within a reasonable time in order to 
come within the provision that no action could be maintained 
until all conditions had been performed. Southern Fire Ins. 
Co. v. Knight, 111 Ga. 622, 36 S. E. 821, 822. Cf. Barbour v. 
St. Paul Fire & Marine Ins. Co., 101 Wash. 46,171 P. 1030. 

In Chelmsford Co. v. Deraarest, 7 Gray [Mass.] 1, a case 
involving an action on a suretyship bond of a public official, 
which bond was for a term “until the appointment and 
qualification of his successor,” it was held that the surety 
was not bound for an indefinite period after the incumbent’s 
term expired, but only for a reasonable time. See, also, 
Camden v. Greenwald, 65 N. J. L. 458, 47 A. 458, and Ameri¬ 
can Surety Co. v. Independent School Dist. No. 18, 8 Cir., 53 
F, (2d) 178, cert, denied, 284 TJ. S. 683. 
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It is not contended that the deposit was made promptly in 
the present ease; and there is no basis upon which such a 
contention could be made. Synonyms for the word prompt, 
as commonly used, are punctual, ready, expeditious and 

quick. Its antonyms are dilatory, procrastinating, slow and 
sluggish. To ascribe to the word a meaning which would 
describe appellee’s action as prompt would be to give it a 
meaning exactly its opposite. 8 

The copyright laws must be given a reasonable construc¬ 
tion and the various sections thereof must be read together 
with a view to effecting the purposes intended by Congress. 
Bobbs-Merrill Co. v. Straus, supra; Metro-Goldwyn-Mayer 
Distributing Corp. v. Bi.iou, 1 Cir., 59 F. (2d) 70, 76. The 
two major purposes of the Act are (1) to secure to the au¬ 
thor, or his successors in interest, a monopoly, 1 ' more or less 
in the nature of a reward for his genius and industry (Har¬ 
ris v. Coca-Cola Co., 5 Cir., 73 F. (2d) 370, cert, denied, 294 

U. S. 709), as well as for the encouragement, of others, simi- 
[fol. 38] larly as in the case of patents; 10 (2) to give notice 


8 See, also, Bacigalupi v. Phoenix Bldg. & Const: Co., 14 
Cal. App. 632,641,112 P. 892, 895, reasonable time; Houston 

S: T. C. By. v. Foster, [Tex.] 86 S. W. 44, ordinary diligence; 
Burlingame v. Adams Express Co., D. C. R. I., 171 F. 902, 
904, without unreasonable delay; Western Union Tel. Co. v. 
Barbour, 206 Ala. 129, 89 So. 299,17 A. L. R.. 103, as quickly 

as practicable under the circumstances. See, also, Weil, 
American Copyright Law (1917) 313. 

'* Globe Newspaper Co. v. Walker, 210 U. S. 356, 367; 
Stern v. Rosey, 17 App. D. C. 562, 564. 

10 Bauer & Cie v. O’Donnell, 229 U. S. 1, 10; Motion Pic¬ 
ture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, 
511; H. R. Rep. No. 2222, 60th Cong., 2d Sess. (1909) 7: “Not 

primarily for the benefit of the author, but primarily for the 
benefit of the public, such rights arc given. Not that any 
particular class of citizens, however worthy, may benefit, but 
because the policy is believed to be for the benefit of the 
great body of people, in that it will stimulate writing and in¬ 
vention, to give some bonus to authors and inventors.” 
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to the public that the author or other owner has not aban¬ 
doned the child of his intellect, or dedicated it to public use. 11 
We said in Koppel v. Downing, 11 App. D. C. 93,104: 

The law of copyright, while securing a long continued 
monopoly, contemplates, and the policy of it requires that 
the public should have notice, by a true and correct official 
registry, as to the real author or proprietor entitled to the 
enjoyment of such monopoly as against the public. 


Prompt deposit and registration aid in achieving both 

purposes. The reason therefor is well stated in Weil, 
American Copyright Law (1917) 310, as follows: 


The object sought by compelling registration is that third 
persons, by inquiry, may ascertain whether, or, not, any 
proposed acts or works would violate any existing statu¬ 
tory copyright. The primary object of requiring the de¬ 
posit of copies is that the subject matter of works in which 
copyright is claimed, may be made public and available, for 
purposes both of information and of avoiding infringement. 
The purely secondary object is the enrichment of the Li¬ 
brary of Congress. The primary purpose would be en¬ 
tirely defeated unless the deposit were made “promptly.” 
If the only necessary effect of failure to make the deposit, 
“promptly,” were to prevent the institution of suit, until 
the deposit was made, the statute would become, as the 
former English one was justly called, a mere snare for the 
unwary, who were foolish enough to rely upon absence of 
registration as showing absence of copyright. [And see 
succeeding pages.] 


An examination of the history of the copyright law brings 
us to the same conclusion. In its earlier forms the law re¬ 
quired deposits to be made within definite periods of time— 
(1) deposit of title of the copyrighted material before publi¬ 
cation and of a copy of the material itself within six months 
after publication (Act of 1790, 1 Stat. 125); (2) deposit 
of title before publication and of a copy within three months 
after publication (Act of 1831, 4 Stat. 437; and Act. of 1846, 
9 Stat. 106); (3) deposit of a printed copy within one month 
after publication (Act of 1865, 13 Stat. 540); (4) deposit 


11 Caliga v. Inter Ocean Newspaper Co., 215 XL S. 182,188 
et seq.; Wheaton v. Peters, 8 Pet. [U. S.] 591, 661. 
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of title before publication, and of copies within ten days 
after publication (Act of 1870, 16 Stat. 213); and (5) de¬ 
posit of title “on or before the day of publication” and 
deposit of copies “not later than the day of the publication 


* * * Act of 1891, 26 Stat. 1107. The Act of 1909, 
35 Stat. 1077 (17 U. S. C. A. §9) substituted the require¬ 
ment of prompt deposit for a specific time limit. It gave 
a copyright to anyone who published with claim of copy- 
[fol. 39] right; but it split up the congeries of rights, pow¬ 
ers, privileges and immunities which constituted the origi¬ 
nal concept of copyright and gave to the word a new mean¬ 
ing, limited at least to the extent that no action for its pro¬ 
tection could be maintained until after compliance with the 
requirement of prompt deposit. 

The reasons for promptness of deposit arc present today 
in even greater measure than in earlier years. The liberal¬ 
izing of the requirement should not bo so construed as to 
defeat its purpose. Appellee’s failure to comply with the 
Act in the present case, coupled with discontinuance of pub¬ 
lication of its magazine and apparent abandonment of its 
copyright, produced just such a result as Section 12 was 
designed to prevent. 1 " 

We are led to the same conclusion, also, by the time limits 
fixed by Section 13 of the Act, relating to forfeiture of copy¬ 
rights, and by the language of the House Committee Re¬ 
port on the bill which became the Act of 1909. 1:| Section 

13 provides for forfeiture—as contrasted with mere loss of 
right to maintain action—in case of failure to deposit within 
three mouths after notice from the Register of Copyrights, 
or within six months in the case of a copyright proprietor in 
an outlying territorial possession of the United States. 

Lumiere v. Pathe Exchange, 2 Cir., 275 F. 428, relied on 
by appellee, did not decide the question of the present case. 
The court, in that ease expressly avoided consideration of 
“Other important and difficult questions depending upon 
the construction of the Copyright Act * * And in 

his concurring opinion, Hough, J., said: 

I agree with the foregoing opinion as far as it goes. 
There are, however, two points for which this decision will 


12 See Weil, American Copyright Law (1917) 313. 

13 H. R. Rep. No. 2222, supra note 10, and language there 
quoted. See, also, p. 11 of the Report. 
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by inference be thought authority and as to which I do not 
wish to be concluded. They are: (1) * * * and (2) 

whether in any form of action plaintiff can recover dam¬ 
ages for infringements committed before he not only reg¬ 
istered his claim of copyright, but deposited the requisite 
number of copies. [Italics supplied.] 

Judge Hough’s second reserved point is the one with wliich 
we are concerned. 

In our opinion the purpose of the law was clearly not 
to give retroactive effect to a grossly tardy compliance and 
thus to establish ab initio appellee’s right to maintain an 
action against one who in the interim had acted adversely 
to its interest. 14 Cf. Wheaton v. Peters, 8 Pet. [U. S.] 

[fol. 40] 591, 664; Ebeling & Reuss v. Raff, E. D. Pa., 28 
U. S. P. Q. 366. See, also, Sutherland, Statutory Con¬ 
struction (2d ed. 1904) § 632. It is not necessary for us to 
decide what the rights may be, of one who makes such a 
tardy compliance, as against another who pirates the copy¬ 
righted material after the deposit of copies. 

Reversed. 

Stephens, J., concurs in the result. 

14 The situation in the instant case is somewhat similar 
to that of a reissue of a patent. R. S. 4916 (35 U. S. C. A. 
§ 64) provides that whenever a patent is wholly or partially 
inoperative or invalid by reason of a defective or insufficient 
specification, or bv reason of the patentee claiming as his 
invention more than he had a right to claim as new, if the 
error arose by inadvertence, accident, or mistake, and with¬ 
out fraudulent intent, the issued patent may be surrendered 
and a new patent for the same invention, in correct form, 
be reissued to the patentee. Under such circumstances, the 
courts have held that a person who, between the date of the 
original issue and the date of an application for a reissue, 
makes or sells an article or uses a process which is broader 
than the original grant but is included in the application 
for reissue, acquires an intervening right as against the 
patentee. Ashland Fire Brick Co. v. General Refractories 
Co., 6 Cir., 27 F. (2d) 744, 746, cert, dismissed, 278 U. S. 
662; Krauth v. Autographic Register Co., D. C. N. J., 285 
F. 199, rev’d on other grounds, 3 Cir., 286 F. 470; Supreme 
Mfg. Corp. v. Security Mfg. Co., 9 Cir., 299 F. 65, cert, 
denied, 266 U. S. 614. 
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[fol. 41] Monday, April 25th, A. D. 1938. 

April Term, 1938 
No. 6921 

Drew Pearson, Robert S. Allen, Liveright, Inc., et al., 

Appellants, 

vs. 

The Washingtonian Publishing Co., Inc. 

Appeal from the District Court of the United States for the 

District of Columbia 

This cause came on to be heard on the transcript of the 
record from the District Court, of the United States for the 
District of Columbia, and was argued by counsel. On con¬ 
sideration whereof. It is now here ordered, adjudged and 
decreed by this Court that the decree of the said District 
Court in this cause be, and the same is hereby, reversed with 
costs, and that this cause be and the same is hereby re¬ 
manded to the said District Court for further proceedings 
not inconsistent with the opinion of this Court. 

Per Mr. Justice Miller. 

April 25, 1938. 

Mr. Justice Stephens concurs in the result. 


[fol. 42] In the United States Court op Appeals for the 

District of Columbia 

No. 6921 

Drew Pearson, Robert S. Allen, and Van Rees Press, Inc., 

Appellants, 

vs. 

The Washingtonian Publishing Co., Inc., Appellee 

■ 

■ 

Designation of Record 

The Clerk will please prepare a transcript on application 
for certiorari to the Supreme Court of the United States in 

the above entitled cause, including therein.the following: 

■ ■ ill ■ ■ I ■ 

P - - 

1. The printed record in the Court of Appeals. 

2. Minute entry showing.argument of cause. 

3. Opinion of the Court. 
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4. The judgment or decree. 

5. This designation. 

6. Clerk’s certificate. 

Horace S. Whitman, Gibbs L. Baker, Attorneys for 
Appellee. 

Service of copy admitted this 22nd day of July, 1938. 
Elisha Hanson, Eliot C. Lovett, Attorneys for Ap¬ 
pellants. 

[fol.43] [Endorsed:] In the United States Court of Ap¬ 
peals for the District of Columbia. No. 6921. Drew Pear¬ 
son, Robert S. Allen, and Van Rees Press, Inc., Appellants, 
vs. The Washingtonian Publishing Company, Inc., Appellee. 
Designation of Record. United States Court of Appeals 
for the District of Columbia. Piled Jul. 22, 1938. Joseph 
W. Stewart, Clerk. Horace S. Whitman, Attorney at Law, 
611 Bowen Building, 815 15th Street, N. W., Washington, 

D. C. 


[fob 44] United States Court op Appeals por the District 

op Columbia 

I, Joseph W. Stewart, Clerk of the United States Court of 
Appeals for the District of Columbia, hereby certify that 
the foregoing printed and typewritten pages numbered 
from 1 to 43, inclusive, constitute a true copy of the tran¬ 
script of record and proceedings of the said Court of Ap¬ 
peals as designated by counsel for the appellee in the case of 
Drew Pearson, Robert S. Allen, Liveright, Inc., et al., Ap¬ 
pellants, vs. The Washingtonian Publishing Co., Inc., No. 
6921, April Term, 1938, as the same remain upon the files 
and records of said Court of Appeals. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court of Appeals, at the City of Wash¬ 
ington, this 22nd day of July, A. D. 1938. 

Joseph W. Stewart, Clerk of the United States Court 
of Appeals for the District of Columbia. (Seal 

United States Court of Appeals for the District of 
Columbia.) 


(6744) 
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[fol. 45] Supreme Court of the United States 

Order Allowing Certiorari— Filed October 10, 1938 

The petition herein for a writ of certiorari to the 
United States Court of Appeals for the District of Colum¬ 
bia, is granted. And it is further ordered that the duly 

certified copy of the transcript of the proceedings below 
which accompanied the petition shall be treated as though 
filed in response to such writ. 


(8172) 



- SuprCnri Court, U 
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ERRATUM 


Attention is called to the fact that, in printing, there was 
erroneously deleted the last line of page 9 of respondents’ 
Brief in Opposition to Petition for Writ of Certiorari. This 
line reads as follows: 


“alleged infringement occurred before or after the tardy” 


and should be inserted at the bottom of page 9. 


Elisha Hanson, 
Eliot C. Lovett, 
Attorneys for Respondents. 
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Supreme CSIourt af tljp Jtnitpb States 


October Term, 1938 


No. 222 


Tee Washingtonian Publishing Company, Ino., 

Petitioner, 

v. 

Drew Peaeson, Robert S. Allen and Van Rees Press, Ino., 

Respondents. 


BRIEF IN OPPOSITION TO PETITION FOR 

WRIT OF CERTIORARI 

The respondents, Drew Pearson, Robert S. Allen, and 
Van Rees Press, Inc., in opposition to the petition filed here¬ 
in by The Washingtonian Publishing Company, Lie., for a 
writ of certiorari to the United States Court of Appeals for 
the District of Columbia, respectfully state to this Honor¬ 
able Court: 

I 

THE FACTS 

In December, 1931, and for some time prior thereto, the 
petitioner was the owner and publisher at Washington, 
D. C., of a monthly magazine of general circulation called 
THE WASHINGTONIAN. On December 10, 1931, the 
petitioner published an issue of THE WASHINGTONIAN 
claiming copyright upon the contents thereof by means of 
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tlie usual printed notice. However, the claim was not there¬ 
upon registered and copies were not thereupon deposited in 
the Copyright Office. The said December issue contained, 
among other material, a featured article entitled “The 
Mills—of the Gods ’ ’ written by one Rixie Smith under the 
pen name of Linthicum Hall. The petitioner discontinued 
publication after this issue. 

On August 25, 1932, Liveright, Inc., one of the defend¬ 
ants below, published and offered for general sale a book 
entitled “More Merry-Go-Round” written by respondents 

Pearson and Allen and printed by respondent Van Bees 
Press, Inc. This book included a chapter entitled “The 
Wizards of Reconstruction” which contained matter prac¬ 
tically identical with the said article by Rixie Smith in the 
December, 1931, issue of THE WASHINGTONIAN. 

Copyright of the book “More Merry-Go-Round” was 
claimed by means of the usual printed notice and, on Au¬ 
gust 26, 1932, Liveright, Inc., the publisher thereof, de¬ 
posited two copies of the said book, together with the claim 
of copyright, in the Copyright Office, paid the fee, and ob¬ 
tained a certificate of registration. On December 14, 1932, 
the last edition of “More Merry-Go-Round” was printed. 

On February 21, 1933, petitioner deposited copies of the 
December, 1931, issue of THE WASHINGTONIAN, to¬ 
gether with claim of copyright, in the Copyright Office, paid 
the fee, and secured a certificate of registration. On the 
same day petitioner likewise deposited copies and obtained 
registrations of claim of copyright of the other eleven 
issues—January through November—of 1931. 

On March 8, 1933, petitioner instituted this suit alleg¬ 
ing infringement of the article appearing in the December, 
1931, issue of THE WASHINGTONIAN. 

All of the foregoing facts were found by the District 
Court and appear in the “Findings of Fact”. (R. 27-28.) 

Liveright, Inc., was adjudged bankrupt in June, 1933, 

and was not thereafter concerned with this proceeding. 
The trial occurred in February, 1935. 
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On March 28, 1935, the District Court, through Mr. Jus¬ 
tice Letts, rendered an opinion (R. 23-26) finding the fore¬ 
going facts and holding that the bill should be dismissed 
because of the failure of The Washingtonian Publishing 
Company to comply with the provisions of the Copyright 
Act requiring the prompt deposit of copies. 

In February, 1936, Mr. Justice Letts granted a rehear¬ 
ing. During the latter part of October, 1936, he notified 

counsel for the parties that he would decide in favor of the 
petitioner but that there would bo no opinion. Findings of 
Fact and Conclusions of Law (R. 27-29) and a Decree (R. 
29-30) were filed in December, 1936. 

An appeal was taken to the United States Court of Ap¬ 
peals for the District of Columbia and, in April, 1938, that 
Court reversed the District Court upon the ground that 
the Copyright Act did not give retroactive effect to “grossly 
tardy compliance” with the law, and that petitioner could 
not thus establish, ab initio, its right to maintain an action 
against one who in the interim had acted adversely to its 
interest. (R. 42.) 


II 


QUESTION PRESENTED 


The question presented is whether a copyright claimant 
who has failed to comply with the provision of the Copy- 
Tight Act requiring prompt deposit of copies may maintain 
an action for an alleged infringement occurring long after 
publication and long before any effort whatsoever has been 
made to deposit copies. 


Ill 

STATUTE INVOLVED 


Although incidental reference may be made to other pro¬ 
visions of the Copyright Act of 1909, as amended, the sec- 
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tion which gives rise to the question presented is Section 

12 (35 Stat. 1078, 17 U. S. C. A. § 12). Insofar as it is 

pertinent to thi-s discussion that section provides: 

“That after copyright has been secured by publica¬ 
tion of the work with the notice of copyright as pro¬ 
vided in Section 9 of this Act, there shall be promptly 
deposited in the Copyright Office or in the mail, ad¬ 
dressed to the Register of Copyrights, Washington, 
District of Columbia, two complete copies of the best 
edition thereof then published, ... to be accompanied 
in each case by a claim of copyright. No action or pro¬ 
ceeding shall be maintained for infringement of copy¬ 
right in any work until the provisions of this Act with 
respect to the deposit of copies and registration of 
such work shall have been complied with.” (Emphasis 
supplied.) 


IV 

SUMMARY OF ARGUMENT 

1. The case presents no difficulties; it merely afforded the 
appellate court an opportunity to apply fundamental rules 
of statutory construction enunciated by this Court. 

2. There is no conflict with the Second Circuit, and there 
is complete harmony with the only case in point. 

V 

ARGUMENT 

Point 1. The case presents no difficulties; it merely afforded 
the appellate court an opportunity to apply fundamental 
rules of statutory construction enunciated by this Court. 

It is a well recognized rule of statutory construction that 
there must be substantial compliance with the statute; and 
that every act required which is jurisdictional or of the 
essence of the proceedings, or prescribed for the benefit of 
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the party to be affected thereby, must be done. This rule 
applies to copyrights. See Sutherland on Statutory Con¬ 
struction (2d Ed., Vol. II, pp. 1140, 1142). The applica¬ 
tion of the general rule to copyrights was recognized by 
this Court in Wheaton v. Peters, 8 Pet. 591, 665, 8 L. ed. 
1055, 1082: 


“All the conditions are important; the law requires 
them to be performed; and consequently their perform¬ 
ance is essential to a perfect title. On the perform¬ 
ance of a part of them the right vests; and this was 
essential to its protection under the statute; but other 
acts are to be done, unless Congress have legislated in 
vain, to render the right perfect.” (Emphasis sup¬ 
plied.) 

Many cases have reflected this pronouncement, including 
Freeman, v. The Trade Register, Inc., 173 Fed. 419, 421; 
New York Times Co. v. Sun Printing & Publishing Associ¬ 
ation, 204 Fed. 586; Universal Film Manufacturing Go. v. 

Copper-man, 212 Fed. 301; E. I. Horsman & Aetna Doll Co. 

v. Kaufman, 286 Fed. 372; and United Thrift Plan, Inc . v. . 
National Thrift Plan, Inc., 34 F. (2d) 300. 

The requirement- of Section 12 is so very clear that it 
really needs no interpretation or elaboration. However, 
for convenience, and in order to incorporate the references 
therein, it may well be read as follows: 


“No action or proceeding shall be maintained for 
infringement of copyright in any work until two copies 
of the work shall have been promptly deposited in the 
Copyright Office as above required, and registration of 
the claim to copyright has been secured pursuant to 
Section 10.” * 


* Section 10 provides “That, such person may obtain registra¬ 
tion of his claim to copyright by complying with the provisions of 
this Act. including the deposit of copies, and upon such com¬ 
pliance the register of copyrights shall issue to him the certificate 
provided for in section fifty-five of this Act.” 17 U. S. C. A. §10. 



In order to give effect to the requirement of prompt de¬ 
posit of copies no other construction of Section 12 is pos¬ 
sible. This fact was recognized by the appellate court in 
its decision (R. 38): 

“It must be conceded that appellee [petitioner] 
could not maintain an action for infringement, at the 
time of publication of ‘More Merry-Go-Round’ or for 
sis months thereafter. Fourteen months having 
elapsed since publication and claim of copyright, and 
six months having elapsed since the alleged infringe¬ 
ment, appellee [petitioner] undertakes to comply with 
the Statute and thus to remove the restriction which 
impedes action. What must it do? Section 12 pro¬ 
vides that it must promptly deposit two copies. It 
does not say merely to deposit, but that the deposit 
must be promptly made; and promptness must be 
measured from the date of publication. Unless it can 
be said, therefore, that a delay of fourteen months is 
promptness, appellee [ petitioner ] has failed to comply 
with the Act.” (Emphasis supplied.) 

The court had no difficulty in finding (R. 39) that peti¬ 
tioner’s delay of fourteen months could, in no sense, be 
deemed prompt deposit. As a matter of fact, petitioner 
itself has never contended that its deposit of copies was 
promptly made as required by Section 12. Therefore, the 
appellate court only had to decide whether the petitioner’s 
failure to deposit copies as contemplated by the statute 
prevented the maintenance of an action against respondents 
for the use of certain material six mouths before petitioner 
made any effort to deposit copies of the publication con¬ 
taining such material. The court concluded (R. 42) that 
the petitioner could not maintain an action under such cir¬ 
cumstances and cited, as an additional reason, the fact that 
respondents may have acquired intervening rights (R. 42, 
footnote) as against petitioner because of the latter’s tardi¬ 
ness in depositing copies. 
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Point 2. There is no conflict with the Second Circuit, and 
there is complete harmony with the only case in point. 


Counsel for petitioner refer to Lumiere v. Pathc Ex¬ 
change, 275 Fed. 428, as the only American case decisive 
of the point here raised. The only trouble is that the facts 
make it, inapplicable. It involves solely the question of a 
proper registration of copyright, the registration which 
was first secured having been inadequate for the purpose 
intended. 


The copyright in question was that of a photograph. 
Under the law it was necessary promptly to deposit one 
copy if the article were not to be reproduced for sale and 
two copies if it were. In each case a certificate of regis¬ 
tration was only required before a suit for infringement 
could be instituted, but where no sale was contemplated it 
was not necessary to include in the certificate the date of 
first publication, whereas if sale were contemplated the 
date of the publication was required to be set forth. 

Inasmuch as sale was contemplated, two copies of the 
photograph were promptly deposited as required. How¬ 
ever, the certificate of registration gave no date of publi¬ 
cation and therefore was only good for photographs not 
to be reproduced for sale. This was the situation when 
the suit was instituted for infringement of the copyright. 
The District Court dismissed the bill without prejudice to 
the right of the plaintiff to institute another action after 
he had secured a certificate of registration for photographs 
to be reproduced for sale. Both parties appealed, each 
contending that a decree should have been entered on the 
merits in his favor. 


The Circuit Court of Appeals for the Second Circuit af¬ 
firmed the action of the District Court in dismissing the 


bill but, in addition, stated that “the right to recover for 
infringement committed before a certificate of registration 
for copies to be reproduced for sale had been obtained 
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would continue.” There mas no question concerning the 
deposit of copies “promptly” or otherwise. There had 
been full compliance with the statute in this regard. In 
fact, the law had been complied with in every respect ex¬ 
cept furnishing the date of publication. The name of the 
proprietor of the copyright was given; the subject of the 
copyright was described; and two copies of the copyrighted 
article were available for inspection by any parties inter¬ 
ested. The fundamental requirement of the law 7 , as ex¬ 
pressed in Koppel v. Downing ,* 11 App. D. C. 93, had thus 
been met. The only question involved was the incomplete¬ 
ness of the registration. The Copyright Act does not re¬ 
quire prompt registration; in fact, there is no registration 
actually required unless suit is contemplated. Section 10 
provides that any person “may obtain registration of his 
claim to copyright”, but Section 12 provides that two cop¬ 
ies “shall be promptly deposited”. 

The appellate court considered the Lumiere ease and con¬ 
cluded (R. 41-42) that it— 

“. . . did not decide the question of the present case. 
The Court in that case expressly avoided considera¬ 
tion of ‘Other important and difficult questions de¬ 
pending upon the construction of the Copyright Act 
. . .’ And in his concurring opinion, Hough, J., said: 


* In that case the court stated (p. 104): 

. . The law of copyright, while securing a long continued mo¬ 
nopoly, contemplates, and the policy of it requires, that the public 
should have notice, by a true and correct official registry, as to 
the real author or proprietor entitled to the enjoyment of such 
monopoly as against the public. . . 

Later in the same case the court quoted (p. 106) from Bon - 
cicault v. Hart, 13 Blatch. 47, 54 (wherein the plaintiff had 
claimed that his right was sufficiently perfected by filing the title 
page only), the observation— 

■ ■ that an author or inventor must put his claim in the form 
of a well-defined specification, work or composition, and so place 
it on record, so that he cannot alter it to suit his circumstances, 
and so that other authors and inventors may know precisely 
what it is that has been written or invented.” 


9 

‘I agree with the foregoing opinion as far as it 
goes. There are, however, two points for which this 
decision will by inference be thought authority and 
as to which I do not wish to be concluded. They are: 

(1) . . . and (2) whether in any form of action plain¬ 
tiff can recover damages for infringements com¬ 
mitted before he not only registered his claim of 
copyright, but deposited the requisite number of 
copies.’ (Italics supplied.) 

“Judge Hough’s second reserved point is the one 
with which we are concerned.” 

The petitioner also refers (brief, p. 12) to certain Eng¬ 
lish cases and asserts that the English courts placed the 
same construction upon the English copyright law as our 
Court of Appeals for the Second Circuit placed upon our 
Copyright Act in the Lumiere case. Even so, it can make 
no difference because only the question of registration was 
involved. The question of prompt deposit could not pos¬ 
sibly be involved in any English case because under the 

English law there teas no requirement for the deposit of 
copies either promptly or at any time whatsoever. In fact, 

the law specifically" stated that only registration was re¬ 
quired, and this could safely be accomplished at any time 
prior to the institution of a suit for infringement. (See 
Literary Copyright Act, 1842, 5 and 6 Victoria, c. 45, under 

which the said English cases arose.) 

Instead of the Lumiere case being the only American 
case directly in point, as the petitioner would have this 
Court believe, that distinction must be accorded the more 
recent (1935) decision of the District Court for the Eastern 
District of Pennsylvania in Ebeling <B Renss, Inc. v. Raff, 
Collector, andr Wright, Tyndale <& Van Roden, Inc., 28 
U. S. P. Q. 366. That case involved the specific question 
of prompt deposit and the Court held that neglect to ob¬ 
serve the statutory requirement was fatal to the right to 

maintain any action regardless , ap parently . of_whether_the_. 
alleged infringement -occurred before or after the tardy 
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deposit. The appellate court herein did not go that far, 
but limited its decision to publications appearing before 
deposit by the dilatory claimant. However, the two cases 
are in entire harmony in recognizing the fact that the re¬ 
quirement of prompt deposit is definitely related to the 
maintenance of an action of infringement. The petitioner 

recommends that the requirement be ignored, or at least 

considered in connection with some other section of the 
statute. The respondents rely upon the Copyright Act as 

it was enacted by the Congress. Unless and until it is 
appropriately changed a claimant cannot maintain an action 

under the circumstances of this case. 

VI 

SUMMARY AND CONCLUSION 

Petitioner published and claimed a copyright in Decem¬ 
ber, 1931; respondents published, deposited copies and 
claimed a copyright on similar material eight months later, 
in August, 1932; and petitioner deposited copies in Feb¬ 
ruary, 1933, fourteen months after its own publication and 
six months after respondents’ publication. According to 
Section 12 of the Copyright Act no copyright claimant may 
maintain any action for infringement until it has promptly 
deposited copies of its work after publication and secured 
registration thereof. The appellate court found no difficulty 
in applying the fundamental rule of statutory construc¬ 
tion and requiring substantial compliance with the terms 
of Section 12 in regard to deposit of copies. There could 
be but one result. Petitioner’s right to maintain an action 
against respondents for a publication occurring before it 
bad made any effort to comply with the statute was barred. 
As noted (R. 42) by the appellate court, it is not necessary 
to determine whether petitioner would have any right to 
maintain the action if the publication in question had oc¬ 
curred after petitioner’s tardy deposit of copies. 
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The Lumiere case, which petitioner contends is decisive 
of the point here presented, did not even involve any ques¬ 
tion of prompt deposit but only of incompleteness of regis¬ 
tration. The Ebeling & Reuss case is the only one which 
involved prompt deposit and there it was held that strict 
compliance with the statute was necessary. In the instant 
case the appellate court was not required to go that far in 
its ruling because the respondents utilized the material in 
question many months before petitioner made any effort 
to comply with the requirement regarding deposit. 

The present case involves an isolated question. The de¬ 
cision is not in conflict with that of any other court. Only 
fundamental rules of statutory construction are involved 
and their application here presents no unusual problem. 
The Court of Appeals for the District of Columbia merely 
followed and applied established principles which could here 
lead only to one conclusion—judgment for respondents. 
Therefore, the petition for a writ of certiorari should be 
denied. 

Respectfully submitted, 

Elisha Hanson, 

Eliot C. Lovett, 
Attorneys for Respondents, 
729 Fifteenth Street, 
Washington, D. C. 

September 10, 1938. 
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In The 

Supreme Court of the United States 

OCTOBER TERM, 1938. 


No. 222 


THE WASHINGTONIAN PUBLISHING COMPANY, 

INC., 


Petitioner, 



DREW PEARSON, ROBERT S. ALLEN and VAN 

REES PRESS, INC., ET AL., 

Respondents. 


SUPPLEMENTAL BRIEF. 


The petitioner relies upon its Brief submitted in sup¬ 
port. of its Petition for Writ of Certiorari and the Sup¬ 
plemental Brief here respectfully submitted. 

The opinion heroin of the United States Court, of Ap¬ 
peals for the District of Columbia is reported in Advanced 
Sheets for 98 F. (2nd) 245. 


THE COPYRIGHT LAW ENACTED MARCH 4, 1909, U. S. C. A., 
TITLE 17, DOES NOT REQUIRE THE PROMPT DEPOSIT 
OF COPIES OF THE WORK, CONTAINING THE COPYRIGHT 
NOTICE, IN THE COPYRIGHT OFFICE, AS A PREREQUISITE 
TO THE RIGHT TO MAINTAIN AN ACTION FOR THE INFRINGE- 
MENT OF THE COPYRIGHT OBTAINED UNDER SECTIONS 9 
AND 18 OF THE ACT. 

The Act of March 4,1909, Chapter 320, U. S. C. A. Title 
17, wrought an organic change in the. then existing copy- 

j 

right law. All the several prior acts required deposit 


of copies of the material to be copyrighted with a desig¬ 
nated depository as a condition precedent to vesting of 
the copyright. Under Section 9 of the present Act, a per¬ 
son for the first time “may secure copyright for his work 
by publication thereof with the notice of copyright re- 
quired by this title. ’ ’ 

National Cloak, etc. Co. v. Kaufman, 189 Fed. 

215; 

New York Times Co. v. Star Co., 195 Fed. 110. 
As a result of this organic change, all the world is put on 

notice of copyright ownership by publication of the work 
with notice of claim of copyright thereon. Deposit of 

copies of the copyrighted work provided for in Section 12 
of the Act now becomes simply a prerequisite to bringing 
suit for infringement thereof. 

In the case at bar, the article was copyrighted pursuant 
to the present statute by publication thereof with notice 
of claim of copyright appearing thereon. The petitioner 
deposited the requisite two copies and obtained a proper 
certificate of registration some fourteen months after 
obtaining its copyright and some six months after in¬ 
fringement thereof by the respondents, and prior to the 
institution of this suit for infringement. The trial court 
held that the petitioner had complied with the Copyright 
Law, even though the deposit of copies and registration 
were made after the infringement, and that the petition¬ 
er's copyright was wrongfully infringed by the respon¬ 
dents, and that the petitioner is entitled to damages there¬ 
for (R. 27-30). The United States Court of Appeals for 
the District of Columbia (hereinafter referred to as the 
Lower Court) reversed the trial court on the ground that 
the petitioner failed promptly to deposit copies of the 
article, and therefore could not maintain this suit. 
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A statute! should be construed in accordance with the 
manifest intent of the lawmaker. Such intent should be 
ascertained both from the language and context of the 
Act itself and from the purpose and object for which the 
statute was enacted. 


Section 12 of the Act provides that “No action or pro¬ 
ceeding shall be maintained for infringement of copyright 
in any work until the provisions of this title with respect 
to deposit of copies and registration of such work shall 
have been complied with.” The Lower Court erron¬ 
eously impelled into this provision of the section the 
word “promptly,” which appears in the first part of the 
section. To fit the word “promptly*’ into the last quoted 
part of the section, the Court found it necessary, in effect, 
to alter the language by changing the word “until,” a 
word of limitation, to “unless,” a word of condition. 
The former Act of March 3, 1891, 26 Stat. Chap. 566, 
p. 1107, provided that— 

“no person shall be entitled to a. copyright unless he 
shall, on or before the day of publication in this or 
any foreign country, deliver at the office of the Li¬ 
brarian of Congress, or deposit in the mail within 
the United States, addressed to the Librarian of Con¬ 
gress, at Washington, D. C., a printed copy of the title 

* * # ? ? 


of the book 


(Italics ours.) 


Whereas under the present Act obtaining a copyright is 
not- conditioned upon deposit of copies although suit for 
infringement cannot be maintained until copies have been 

deposited. 


Section 33 of the Act prescribes tbe penalty for failure 
to file copies promptly; it reads in part: 

“Should the copies called for by section 12 of this 
title not be promptly deposited as provided in this 
. title, * * V’ 
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It. is significant that here the word “promptly” is used 
with reference to deposit of copies, as provided in the first 
part of Section 12; however, in the last part of Section 12, 
relating to the bringing of suit for infringement, the word 
“promptly” is not used, although it is used in practically 
the same phraseology in the first sentence of Section 13 
as well as the preceding sentence of Section 12. Had it 

been inteuded to require prompt- deposit of copies as a 
prerequisite to suit for infringement, the word 
“promptly” would have been expressly used in that con¬ 
nection. 

Section 9 of the Act confers full copyright upon the 
author upon publication with notice of copyright. This 
claim of copyright on the publication gives notice to the 
public of the copyright holder’s exclusive right to use 
and publish. Section 13 provides the sole method of for¬ 
feiture of that copyright. Sections 12 and 13 are to he 
construed together. The decision of the Lower Court ren¬ 
ders the penalty of voidance of copyright provided by Sec¬ 
tion 13, but a hollow threat. By the time the penalty be¬ 
comes applicable it is no longer possible to promptly de¬ 
posit. copies, as such promptness is measured from the 
date of publication with notice of copyright. As an un¬ 
enforceable copyright is obviously worthless, the voidance 
thereof would be an idle gesture. 

That Sections 12 and 13 of the statute should be con¬ 
strued together in the manner set out above, is substanti¬ 
ated by the comments on those sections in the House of 
Representatives’ Report No. 2222, 60th Congress, Second 
Session, page 11, as follows: 

“Sections 12 and 13 deal with the deposit of copies, 
and should he considered together. They materially 7 
alter the existing law, which provides that in order 
to make the copyright valid there must be deposited 
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lwo complete copies of the book or other article not 
later than the date of first publication. The failure 
of a shipping clerk to see that the copies go promptly 
forward to Washington may destroy a copyright of 
great value, and many copyrights have been lost be¬ 
cause by some accident or mistake this requirement 
was not complied with. The committee felt that some 
modification of this drastic provision, under which 
the delay of a single day might destroy a copyright, 
might well be made. The bill reported by the com¬ 
mittee provides that there shall be ‘promptly’ depos¬ 
ited in the copyright office, or in the mail, addressed 
to the register of copyrights, two complete copies of 
the best edition then published, and that no action 
or proceeding shall be maintained for the infringe¬ 
ment of copyright in any work until the provisions 
with respect to the deposit of copies and the registra¬ 
tion of such work shall have been complied with. 

“If the works are not promptly deposited, we pro¬ 
vide that the register of copyrights may at any time 
after publication of the work, upon actual notice, re¬ 
quire the proprietor of the copyright to deposit, and 

then in default, of deposit of copies of the work within 
three months from any part of the United States, 

except an outlying territorial possession of the United 
States, or within six months from any outlying ter¬ 
ritorial possession of the United States, or from any 
foreign country, the proprietor of the copyright 
shall be liable to a. fine of $100 and to pay to the 
Library of Congress twice the amount of the retail 
price of the best edition of the work, and the copy¬ 
right shall "become void. It was suggested that the 
forfeiture of the copyright for failure to deposit 
copies was too drastic a remedy, but. your commit- 
lee feel that in many cases it will be the only effec¬ 
tive remedy; certainly the provision for compelling 
the deposit of copies by the imposition of a fine would 

be absolutely unavailing should the copyright pro¬ 
prietor be the citizen or subject of a foreign state.” 
(Italics ours.) 
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The Decision of the Lower Court is in Conflict With 
the Decision of the Circuit Court of Appeals of the Sec¬ 
ond Circuit. 

The Federal Courts for the Second Circuit in the lead¬ 
ing case of Landere v. Pathe Exchange, 275 Fed. 428, 
logically held that Section 12 of the Copyright Law re¬ 
quires simply deposit of two copies of the copyrighted 
work prior to commencing suit for infringement thereof, 
as was done in the present case. In the Lumierc case, 

the plaintiff, a photographer, sold in June, 1918, to Do¬ 
lores Casinelli, a motion picture actress, some pictures 
of her “marked as copyrighted by the plaintiff.” In 
April or May of 1919, the defendants infringed the plain¬ 
tiff’s said copyright. In August, 1919, the plaintiff de¬ 
posited two copies of each photograph and obtained a 
certificate of registration for photographs not for sale. 
Thereafter on August 26, 1919, the plaintiff sued the de¬ 
fendant for infringement, accounting and injunction. On 
April 17, 1920, Judge Learned Hand dismissed the bill 
“without costs or prejudice and with leave to commence 
a new action. All parties appealed.” 

After deciding that the plaintiff had a right to copy¬ 
right the photographs, and that his copyright thereof had 
been infringed by the defendants, the Circuit Court of 
Appeals held that the plaintiff’s delay of some fourteen 
months in depositing copies did not preclude his suit for 
infringement which occurred some four months prior to 
said deposit of copies. In this connection the Circuit 
Court of Appeals said, page 430: 

“The plaintiff’s copyright was established by the 
publication with notice of copyright as against all the 
world whether with or without actual notice and could 
not he declared void because not ‘promptly’ followed 
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by deposit of copies as required by the act except by 
action of the register of copyrights under section 13, 
which was not taken.” 

That Court then proceeded to affirm the action of the 
trial court on the ground that the plaintiff’s certificate of 
registration was for photographs not for sale, and to 
advise the plaintiff that, upon proper registration, the 

plaintiff might maintain another action for said infringe¬ 
ment. 

In Mittenthal v. Berlin . 291 Fed. 714, Judge Learned 
Hand, following the Circuit Court of Appeals in the case 
of Lamiere v. Pathe Exchange, supra, said, page 715: 

<<* * * The time of deposit is clearly of secondary 

importance. Even a failure to deposit promptly does 
no more under section 13 (Comp. St. sec. 9534) than 
subject the owner to a demand, failure to comply with 
which exposes him to a fine of $100 and the cost of 
the two copies which he should have furnished. He 
may mend his case even in the event of long delin¬ 
quency. * * •” 

In the case at bar, the pertinent facts are almost iden¬ 
tical with those in the Lmniere case above cited, except 
that there are no grounds for dismissal even “without 
costs or prejudice and with leave to commence a new ac¬ 
tion” because proper certificate of registration was duly 
obtained. The petitioner deposited two copies and ob¬ 
tained a proper certificate of registration some fourteen 
months after obtaining its copyright and some six months 
after infringement thereof by the defendants. Neverthe¬ 
less the Lower Court reversed the trial court’s decree, 
which held that the petitioner’s copyright was wrong¬ 
fully infringed by the respondents and that the petitioner 
is entitled to damages therefor (R. 29-30). 



8 


The Lower Court and the respondents have practically 

ignored the facts in the Limiere case. They dwell ex¬ 
clusively upon the matter of inadequate registration 
which, true enough, was the cause of the suit’s dismissal, 
and utterly disregard material matters of fact and law 

which the upper and lower courts had to pass upon in 
order to reach their decision in the case. Thev seek to 

w 

distinguish the Lumiere case from the one at bar on the 

strength of Judge Hough’s concurring opinion in the 
former case. It is noted, however, that the other two 

Judges did not concur with Judge Hough in his limi¬ 
tations of the effect of that decision. 

The respondents cite the case of Eh filing and Reuss, 
Inc. vs. Raff, Collector, and Wright, Tyndale & Van 
Roden, Inc., 28 U. S. P. Q. 366, as the only one in point. 
The facts in that ease make it wholly indecisive of the 
present issue. This case involves different sections of the 
Copyright Law, namely, Sections 1, 11, 30 and 32. The 
Court’s decision on the facts was that the plaintiff had 
failed to deposit two copies of the copyrighted chinaware 
prior to institution of its suit and therefore the suit could 
not be maintained. In referring to Section 12 of the Copy¬ 
right Law as providing for deposit of copies, the Court 
quoted the word “promptly.” Such is purely obiter dic¬ 
tum. It is obvious from a mere reading of the opinion 
that the Court was in no way concerned with the time 
element of the deposit of copies, as no deposit of the 
two copies required as a prerequisite to suit had been 
made. It is noted moreover that the Lower Court in its 
opinion in no way referred to the case of Ebeling and 
Reuss, Inc. v. Raff, Collector, and Wright, Tyndale & 
Van Roden, Inc. 
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In the Lumiere ease, on the other hand, in order to reach 
the decision arrived at, it was necessary to hold, and the 
upper and lower courts did hold, that under the pres¬ 
ent Copyright. Law it is not necessary to deposit prompt¬ 
ly copies of the copyrighted work as a prerequisite 
to suit, for infringement of the copyright. As hereinbe¬ 
fore pointed out, all parties appealed from Judge 
Learned Hand’s dismissal of the bill “with leave to com¬ 
mence a new action.” Therefore, had not the Circuit 
Court of Appeals determined that the provisions of Sec¬ 
tion 12 of the present Copyright Law with regard to de¬ 
posit of copies as a prerequisite to suit for infringement 
of copyright, had been mot in the Lumiere case by the de¬ 
posit of copies of the copyrighted work, four months after 
infringement of copyright and fourteen months after the 
first publication with claim of copyright, (facts almost 
identical with those in the present case) it would have 
been constrained to make the matter res ad judicata in 
favor of the defendant by affirming the dismissal by the 
lower court without “leave to commence a new action.” 

Moreover, neither the upper nor lower court in the 

Lumiere case could have indicated that the plain¬ 
tiff might renew his suit without having decided that 
Section 12 of the present Copyright Law does not re¬ 
quire prompt deposit of copies of the copyrighted work 
as a prerequisite to suit for infringement of the copy¬ 
right. Consequently, the decision of the Lower Court is 
in error and is in direct conflict with the Lumiere case. 

The English Courts place the same construction upon 
the corresponding provisions of the English Copyright 
Law as contended for by the petitioner with respect to 
the American Copyright Law. Prior to the present Brit¬ 
ish Copyright Law of 1842, it would seem that deposit 
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of copies and securing of registration was a condition 

precedent to procuring copyright, but that the Act of 
1842, 5 and 6 Viet, c 45, changed the law so as to make 
deposit of copies and procurement of registration after 
publication merely a condition precedent to institution 

of suit for infringement. Section 24 of the British Copy¬ 
right Act provides: 

“24. No proprietor of copyright in any book 

wliich shall be first published after the passing of 
this Act shall maintain any action or suit at law or 
in equity, or any summary proceedings in respect 
of any infringement of such copyright, unless he 
shall before commencing such action, suit or pro¬ 
ceeding, have caused an entry to be made in the 
book of registry of the Stationers ’ Company, of such 
book pursuant to this act: Provided always, that the 
omission to make such eutry, shall not affect the 
copyright in any book, but only the right to sue or 
proceed in respect of the infringement thereof as 
aforesaid; provided also that nothing herein con¬ 
tained shall prejudice the remedies which the pro¬ 
prietor of the sole liberty of representing any dra¬ 
matic piece shall have by virtue of the Act passed in 
the third year of the reign of his late Majesty King 
William the Fourth, to amend the laws relating to 
dramatic literary property, or of this Act, although 
no entry shall he made in the booh of registry afore¬ 
said. 1 ’ ' 

Although this provision of the British Act is more 
explicit than the corresponding Section 12 of the Ameri¬ 
can Copyright Law, they are similar in substance. The 
English Courts’ construction of the English Law follow 
the construction of the American Law urged by the peti¬ 
tioner, and is in accord with larmier e v. Pathe Exchange, 

svpra. 

Govbaud v. Wallace, 25 W. R. 604. 

Gate v. Devonshire Newspaper Co., 37 W. R. 
487. 
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The Decision of the Lower Court is Untenable and 
Contrary to the Copyright Law. 

There is no justification whatsoever for any innuendo 
that the petitioner’s failure to deposit copies of the copy¬ 
righted article was done with malice aforethought to 
eutrap the unwary. The Lower Court in its opinion in 
the case at bar (R. 35) quotes from the appellant’s brief 
and continues with the following language: 

“And appellee concedes in its brief that no effort 
was made to deposit copies, as required by the Act., 
until after counsel were employed to bring suit, thus 
giving color at least to appellants’ innuendo that 
appellee deliberately waited to see if a financially 
responsible party would fall into the trap” (R. 36). 

fe 

And further on in its opinion the same court says: 

“The reasons for promptness of deposit are pres¬ 
ent today in even greater measure than in earlier 
years. The liberalizing of the requirement should 
not be so construed as to defeat its purpose. Appel¬ 
lee’s failure to comply with the Act in the present 
case, coupled with discontinuance of publication of 

its magazine and apparent abandonment of its copy¬ 
right, produced just such a result as Section 12 was 
designed to prevent.” (R. 41). 

On the other hand Congress in making the organic 
change in the Copyright Law in 1909, recognized that 
“the failure of a shipping clerk to see that the copies 
go promptly forward to Washington may destroy a copy¬ 
right of great value, and many copyrights have been lost 
because by some accident or mistake this requirement 
was not complied with” (H. R. Report, supra, p. 11; also 
see quotation pp. 4 and 5 this brief). 
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The Lower Court and the respondents are wholly un¬ 
mindful of the fact that in obtaining its copyright the 
petitioner gave notice thereof to all the world by pub¬ 
lication of the article with notice of claim of copyright, 
thereon. In fact, the respondent, Pearson, had worked 
with the petitioner through the November, 1931 issue of 
its publication, and was familiar with the article and 
publication and knew’ that the publishing of the article 
was made under notice of claim of copyright as pre¬ 
scribed by the Copyright Law’ (R. 3-7; 12-17). Finding 
of Fact 6 by the Trial Court (R. 28) sets forth that the 
respondents, Pearson and Allen, published the book, 

“More Merry-Go-Round” as written by themselves, 

whereas they took from the “Washingtonian” the entire 
article written by Rixey Smith and clearly marked on 
its face with the petitioner’s claim of copyright, and 
published it as a chapter purportedly written by them in 

their said book “More Merry-Go-Round.” They there- 

* ■ 

fore knew, or should have known, that the copyright 
ownership of the article belonged to the petitioner. 


The printers and publishers are answerable to the peti¬ 
tioner for Pearson’s and Allen’s plagiarism, for the arti¬ 
cle was copyrighted bv publication ’with notice of claim 
thereof and proper deposit of copies and registration was 
made prior to the institution of this suit for infringement, 
as required by the Copyright Law. 

Bentley v. Tibbals , (2nd C. C. A.) 223 F. 247, 

253; 

■ 

Steelier Lithographic Co. v. Dmistov Litho¬ 
graph Co., (D. 0. N. Y.) 233 F. 601, 603. 


There is no evidence of any kind which even tends tc 
show that the petitioner ever abandoned its copyright or 
dedicated it to public use. The allegations in that regard 
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by the respondents and in the opinion of the Lower 
Court are wholly unfounded. The article published was 
and is valuable property. The petitioner obtained copy¬ 
right for a period of twenty-eight years by publication 
thereof with notice of claim of copyright thereon. The 
fact that the magazine suspended publication is not indic¬ 
ative in any way of abandonment of its rights acquired, 
any more than the failure of an author to write addi¬ 
tional books would indicate that he had abandoned his 
property rights in those already published. 

"We have been unable to find and our opponents have 
referred to no cases dealing with abandonment of statu¬ 
tory copyright. The two cases cited in this connection 
by the Lower Court in note 11 to its opinion (R. 40) were 
not only decided under acts prior to the present Copy¬ 
right Law enacted March 4, 1909, when deposit of copies 
was a prerequisite to obtaining copyright, but they do 
not appear to have any connection with the proposition 
for which they purport to be cited. 

In the opinion of the Lower Court and in the conten¬ 
tions advanced by the respondents, it is erroneously as¬ 
sumed that under the Copyright Law suit for infringe¬ 
ment of copyright cannot be instituted unless there has 

been prompt- deposit of copies. They seek to justify their 
unwarranted position on the basis of authorities under 
prior copyright acts wherein deposit of copies within a 
specified time was a prerequisite to obtaining copyright. 
In fact., the very issue itself is whether prompt- deposit 
of copies is a prerequisite to suit for infringement, and 
it is clearly demonstrated herein that copies need 
not be deposited promptly in order to maintain suit for 

infringement of copyright. 
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The Lower Court in its opinion relics heavily upon the 
ease of Koppel vs. Donrnmg, 11 App. D. C. 93, and Wed, 
American Copyright Laiv (1917) (R. 40). “Weil in his 
work, pages 307-312, expresses considerable doubt as to 
the meaning of Sections 12 and 13 of the present Copy¬ 
right Law. He sets forth arguments both for and against 
the construction here contended for. His conclusion is 

that an adjudication at an early date of the meaning of 
the “doubtful provisions” of Section 12 “is most de¬ 
sirable.” The quotation from Weil in the opinion of 

the lower court (R. 40), should not be considered alone, 
but in conjunction with his entire discussion as to the 

meaning of Sections 12 and 13. His indicated opinion that 
the Copyright Act of March 4, 1909, did not remove the 
necessity of deposit, of copies in order to obtain a copy¬ 
right, colors his consideration of Sections 12 and 13. His 
statement of the objects of the Act fails to lake into 
account the organic changes wrought by the Copyright 
Law of March 4,1909, by granting copyright simply upon 
publication of the work with notice of claim of copyright 
thereon. He fails to perceive that notice to all the world 
is attained under the new law by publication with notice 
of copyright, and that the prior important requisite of 
deposit of copies had been relegated to a prerequisite to 
suit for infringement of copyright. 

The case of Koppel v. Downing, supra, lias no applica¬ 
tion to this case. It was decided in 1897 under the Act 
of 1891, (quoted supra page 3), which required deposit of 
copies as a condition precedent to vesting of copyright. 
The organic change wrought by the present act in grant¬ 
ing full copyright simply upon publication with notice 
thereof, makes the reasoning in this decision inapplicable 
to the provisions in question. In the quotation from that 
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case by the Lower Court (R. 40), reference is made to a 

necessity for a “true and correct official registry.” Un¬ 
der the present act the public is put upon notice by the 
publication with the statutory notice of copyright. 

Sections 50 and 60 of the present Act, U. S. C. A. Title 
17, appearing for the first time in the Copyright Law, 
empower the Register of Copyrights and the Librarian 
of Congress to destroy or give away copies of copyrighted 
material during the life of the copyright. It follows, 
therefore, that Congress did not intend that the Copy¬ 
right Office or the Library of Congress should maintain or 
keep on hand all works deposited there in order to have 
“a true and correct official registry”. 

The explanation for the above sections is set forth in 
the House of Representatives’ Report No. 2222, 60th Con¬ 
gress, 2d Session, pages 20 and 21, as follows: 

“Section 59 provides for a transfer of books and 
other articles not needed in the copyright office to 
certain government libraries. 

“Section 60 is inserted for the following reason: 

The Librarian of Congress states that the volume 
of the copyright, deposits is now enormous and more 

than 200,000 urticles a. year are now being added to 

the great accumulation. Many of these articles are 
valuable to the library and are used bv it.. The rest 

• ' i' 

remain in the collar, and the accumulations there 
number two millions of articles. There are many 
articles there that would be useful in other govern¬ 
ment libraries. Some might be used in exchange for 
other articles. The remainder are a heavy charge 
upon the Government for storage and care, without 
any corresponding benefit. 

“The impression that the deposited articles are 
a part of the record and are necessary evidence of 
the thing copyrighted is not- well founded. In the 
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last thirty-eight years there have been only five 
cases in which articles deposited have been taken 
into court, and it is said that in none of these cases 
was there any necessity for such use of the deposited 
article. It is believed bv your committee that the 
suggestions of the Librarian of Congress embodied 
in these two sections are wise ones and that the 
rights of all parties interested are carefully safe¬ 
guarded.” 

It is, therefore, apparent that neither the Copyright 

Office nor the Library of Congress is capable of serving 
as a true, correct or complete “official registry”, nor 
is intended to be such. 


The Analogies Referred to in the Opinion by the 
Lower Court are not applicable to the case at Bar. 

The Lower Court in its opinion (R. 36) expounds its 

rule of statutory construction and cites a number of cases 

^ ■ 

in support thereof in note 4 thereunder. The cases cited 
are exemplary of the proposition that where a right or 
remedy is conditioned upon a certain requirement, that 
requirement must be met before the right or remedy can 
be availed of. This proposition is self-evident. But the 
issue here is, not primarily whether the condition has 
been complied with, but as to the existence of the con¬ 
dition itself as a matter of law. 


In note 7 to the opinion (R. 38), the Lower Court cites 
several cases in dealing with the interpretation of in¬ 
surance policies and of suretyship bonds. The present 
ease is not at all analogous for it depends simply upon 
statutory construction, whereas the insurance policy and 
the suretyship bond cases cited are matters of interpre¬ 
tation of contracts wherein the court seeks to arrive at 
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Hie intention ol' the parties in the light of existing prac¬ 
tices, customs and law. At times a court will vary a con¬ 
tract in the interest of public policy. Such canons of 
interpretation are obviously not applicable to statutory 
provisions because in the latter instances the law is to 
be interpreted in accordance with the manifest intent of 
the lawmaker and the purpose for which the Act is de¬ 
signed to meet. 

In note 14 to the opinion of the Lower Court (R. 42) 
it is stated that “the situation in the instant ease is some¬ 
what similar to that of a reissue of a patent.” But in 
the case of Caliga v. Inter Ocean N ewspaper Company, 
215 U. S. 182, cited by the same court in its opinion, (R. 
40, note 11) it is held (p. 189) that, reissue of patents is 
not applicable to copyright. 

When the article of the petitioner was published with 
notice of claim of copyright thereon, the petitioner there¬ 
upon obtained a full and complete copyright thereof. 
Nothing remained to be done in order to vest completely 
in the petitioner copyright title to the article. As no 

intervening deficiency of copyright title existed, nor could 
exist, it clearly follows that no infringer could acquire any 
rights intervening or otherwise in the said copyright dur¬ 
ing the lifetime thereof. The fact that the copies were 
not promptly deposited and registration of copyright se¬ 
cured, did not effect the complete title of the copyright in 
the petitioner and afforded no excuse for the infringe¬ 
ment thereof by reason of alleged intervening rights, es¬ 
toppel or other special plea. 

The decision of the Lower Court involves not only the 
protection of a copyright but the very existence thereof. 
A copyright is the sole right to use and publish a liter- 
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arv work. Its essence is its exclusiveness. Inability to 

enforce and protect that exclusiveness destroys the copy¬ 
right itself, and avoids the language of the statute ex¬ 
pressly bestowing that right for a period ot' twenty-eight 
years, upon publication with notice of claim of copyright. 
Furthermore, notwithstanding the attempt of the Lower 
Court to limit its decision to infringement occurring prior 

to filing of copies, its holding that prompt deposit of cop¬ 
ies is a condition precedent to suit, must apply equally 
to any infringement after a tardy filing of copies. The 
Lower Court, in its decision, has therefore practically 
made prompt deposit of copies a prerequisite to obtain¬ 
ing of copyright, contrary to the Copyright Law now in 
force. 

We, therefore, submit that the United States Court of 
Appeals for the District of Columbia was in error in re¬ 
versing the action of the trial Court, and this Court should 
reverse the Court of Appeals and order the remand of the 
case to the trial Court for further proceedings, as set 
forth in the Decree of the trial Court (Rec. 29 and 80). 

Respectfully submitted, 

GIBBS L. BAKER, 

HORACE S. WHITMAN, 
LUTHER ERWIN ANGLE, 

Counsel for Petitioner. 
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I 

THE FACTS 

The undisputed and material facts appear in chrono¬ 
logical order in the District Court’s Findings of Fact (Rec¬ 
ord, pp. 27-28) but they are incorporated herein for the 
greater convenience of this Court. 

In December, 1931, and for some time prior thereto, the 
petitioner was the owner and publisher at Washington, 
D. C., of a monthly magazine of general circulation called 

THE WASHINGTONIAN. On December 10,1931, the pe- 



titioner published an issue of THE WASHINGTONIAN 
and secured copyright thereof by means of the usual printed 
notice. However, the claim to copyright was not there¬ 
upon registered a*nd copies of the work were not thereupon 
deposited in the Copyright Office. The said December issue 
contained, among other material, a featured article entitled 
“The Mills—of the Gods” written by one Rixie Smith under 

b 

the pen name of Linthicum Hall. The petitioner discon¬ 
tinued publication after this issu-e. 

On August 25, 1932, Liveright, Inc., one of the defend¬ 
ants below, published and offered for general sale a book 
entitled “More Merry-Go-Round” written by respondents 
Pearson and Allen and printed by respondent Van Rees 
Press, Inc. This book included a chapter entitled “The 
Wizards of Reconstruction” which contained matter prac¬ 
tically identical with the said article by Rixie Smith in the 

December, 1931, issue of THE WASHINGTONIAN. 

Copyright of the book “More Merry-Go-Round” was se¬ 
cured by means of the usual printed notice and, on August 

26, .1932, Liveright, Inc., deposited two copies of the said 

book, together with the claim of copyright, in the Copyright 

Office, paid the fee, and obtained a certificate of registra¬ 
tion. On December 14, 1932, the last edition of “More 

Merry-Go-Round” was printed. 

On February 21, 1933, petitioner deposited copies of the 
December, 193], issue of THE WASHINGTONIAN, to¬ 
gether with claim of copyright, in the Copyright Office, paid 
the fee, and secured a certificate of registration. On the 
same day petitioner likewise deposited copies and obtained 
registration of the claims to copyright of the other eleven 
issues—January through November—of 1931. 

On March 8, 1933, petitioner instituted this suit alleg¬ 
ing infringement of the article appearing in the December, 
1931, issue of THE WASHINGTONIAN. 

Liveright, Inc., was adjudged bankrupt, in June, 1933, 
and was not thereafter concerned with this proceeding. The 
trial occurred in February, 1935. 



On March 28,1935, the District Court, through Mr. Justice 
Letts, rendered an opinion (R. 23-26) finding the foregoing 
facts and holding that the bill should be dismissed because 
of the failure of The Washingtonian Publishing Company 
to comply with the provisions of the Copyright Act requir¬ 
ing prompt deposit of copies. 

In February, 1936, Mr. Justice Letts granted a rehearing. 
During the latter part of October, 1936, he notified counsel 
for the parties that he would decide in favor of the peti¬ 
tioner but that there would be no opinion . Findings of Fact 
and Conclusions of Law (R. 27-29) and a Decree (R. 29-30) 
were filed in December, 1936. 

An appeal was taken to the United States Court of Ap¬ 
peals for the District of Columbia and, in April, 1938, that 
Court reversed the District Court. A petition for a writ of 
certiorari was granted by the Supreme Court of the United 
States on October 10,1938. (R. 45.) 

n 

SUMMARY OF RESPONDENTS’ CONTENTIONS 

The respondents do not contend that the petitioner did 

not secure a valid copyright of the December, 1931, issue of 
THE WASHINGTONIAN upon publication of the work 
with notice of copyright. However, they do contend that the 
conditions prescribed by the Copyright Act must be fulfilled 
in order to enable a copyright proprietor to support his 

ownership of the copyright by suit. 

The respondents contend that, in order to vindicate its 
ownership of the copyright in question by suit, the petitioner 
must have first secured a right to sue by strictly fulfilling 
the requirements of the Act both as to prompt deposit, with 
the Register of Copyrights, of two copies of the work after 
publication and also as to securing registration thereof. 
(The petitioner denies that prompt deposit is necessary and 
alleges a right to maintain an action for infringement re¬ 
gardless of when the deposit of copies was made or the reg- 
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istration effected just so they occurred prior to the actual 
institution of the proceeding.) 

The respondents further contend that, even though 
prompt deposit were held to be unnecessary, there is pre¬ 
cluded any right of action for an infringement occurring 
before a late deposit of copies and registration of the work. 

m 

ARGUMENT 

Point 1. The copyright and the right to vindicate the owner¬ 
ship thereof by suit are separately created. 

When the Congress enacted the Copyright Act it did not 
sanction an existing right but created an entirely new one. 
Caliga v. Inter-Ocean Newspaper Co ., 215 U. S. 182,54 L. ed. 
150. The importance of strict compliance with the provi¬ 
sions of the Act has frequently been recognized. Wheaton 
v. Peters, 8 Pet. 591,665, 8 L. ed. 1055,1082; Freeman v. The 
Trade Register, Inc., 173 Fed. 419,421; New York Times Co. 
v. Sun Printing <& Publishing Association, 204 Fed. 586, 587; 
United Thrift Plan, Inc., v. National Thrift Plan, Inc., 34 F. 
(2d) 300. 

Prior to the enactment of the present Copyright Act 
(March 4, 1909, 35 Stat. L. 1075,17 U. S. C. § 1) the copy¬ 
right itself and also the right to maintain an action for in¬ 
fringement thereof were obtained at the same time and, for 
the most part, in the same manner. 1 When the conditions 

1 (a) The Act of 1790,1 Stat. 125, provided that no person 
should have the “benefit” thereof “unless he shall before 
publication deposit a printed copy of the title of such map, 
chart, book or books, in the clerk’s office of the district court 
where the author or proprietor shall reside”. Provision 
was also made for publication in a newspaper, within two 
pnonths, of the clerk’s record; also for delivery, within six 
months, of one copy of the work to the Secretary of State, 
but there was no penalty for failure in either of these re- 
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precedent to the creation of the copyright were fulfilled the 
right to maintain an action for the infringement thereof was 
automatically created. 

The present Copyright Act introduced radical changes. 
It is no longer necessary to deposit anything to secure a 
copyright of a published work, but only to publish with the 


spcets. The copyright was for a term of 14 years “from the 
recording the title thereof in the clerk’s office”. 

(b) The Act of 1802, 2 Stat. 171, provided that, in addi¬ 
tion to the requirements of the Act of 1790, a person seek¬ 
ing to obtain a copyright should, “before he shall be entitled 
to the benefit of the act” cause the clerk’s record to be in¬ 


serted “at full length in the title-page or in the page imme¬ 
diately following the title of every such book or books; and 
if a map or chart, shall cause the following words to be im¬ 
pressed on the face thereof, viz: * Entered according to the 
act of Congress, the day of 18 (here 

insert the date when the same was deposited in the office) 
by A. B. of the State of (here insert the author’s or 

proprietor’s name and the State in which he resides).’ ” 
This is the first time that any notice was required to appear 

in the work for which copyright was being sought. 

(c) The Act of 1831, 4 Stat. 437, continued to withhold 
the statutory benefits unless a copy of the title of the work 
was deposited in the district court clerk’s office before pub¬ 
lication and unless “information of copyright being se¬ 
cured” was given by notice appearing on the work as spe¬ 
cifically prescribed. One copy of the completed work was 
required to be delivered to the clerk within three months 
after publication, and once every year the clerk was re- 
Cjuired to transmit to the Secrctai'y of State a certified list 
of his copyright records, together with the copies of the 
works deposited in his office. There was no penalty foT 
failure to deposit the copy of the completed work. The 


copyright term was extended to 28 years. 

(d) The Act. of August 10, 1840, 9 Stat. 106, to establish 

the Smithsonian Institution provided that every copyright 


proprietor should, within three months after publication, 
transmit one copy of his work “to the Librarian of the 
Smithsonian Institution, and one copy to the Librarian of 
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notice of copyright. 2 However, the ownership of a copy¬ 
right does not create a right to maintain a suit for infringe¬ 
ment As stated in New York Times Co. v. Star Co., 195 
Fed. 110, 111: *‘Ownership of copyright and the vindication 
of such ownership by suit are different things This fact 
was recognized by the appellate court herein. (R. 41.) 

2 Section 9 of the Copyright Act (35 Stat. 1077,17 U. S. C. 
§ 9) provides that “any person entitled thereto by this Act 

may secure copyright for his work by publication thereof 
with the notice of copyright required by this Act; and such 

notice shall be affixed to each copy thereof published or of¬ 
fered for sale in the United States by authority of the copy¬ 
right proprietor, ...” 

Congress Library”. This marked the advent of the Con¬ 
gressional Library into the copyright picture. 

(e) The Act of 1865,13 Stat.. 540, required that a printed 
copy of every work “for which a copyright shall be secured” 
should be transmitted to the Library of Congress within 
one month of the date of publication. Failure to deposit had 
no effect upon the copyright or the right to sue, but such 
failure made it “the duty of the Librarian of Congress to 
make demand thereof in writing, at any time within twelve 
months after the publication thereof; and in default of the 
delivery thereof within one month after the demand shall 
have been made, the right of exclusive publication secured 
to such proprietor under the acts of Congress respecting 
copyright shall be forfeited.” (Compare Section 13 of the 

Act of 1909, note 10 herein, post, p. 12.) 

(f) The Act of 1870,16 Stat. 213, provided that “no per¬ 
son shall be entitled to a copyright” unless, before publica¬ 
tion, he deposited a copy of the title of the work addressed 
to the Librarian of Congress, and unless, within ten days 
after publication, he similarly deposited two copies of the 
work. However, copyright was initially “granted for the 
term of 28 years from the time of recording the title there¬ 
of”. For the first time, this Act required the Librarian of 
Congress to keep an official record of every copyrighted 
work and information pertaining thereto. Also, for the first 
time, this Act provided that “no person shall maintain an 
action for infringement of his copyright unless he shall give 
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The things which must be done in order to create a right 
to maintain an action for infringement of copyright are set 
forth in Section 12 of the present Copyright Act (35 Stat. 
1078, 17 U. S. C. $ 12). Insofar as it is pertinent to this 
case that Section provides: 

■ 

“That after copyright has been secured by publica¬ 
tion of the work with the notice of copyright as pro¬ 
vided in Section 9 of this Act, there shall be promptly 
deposited in the Copyright. Office or in the mail, ad¬ 
dressed to the Register of Copyrights, Washington, 
District of Columbia, two complete copies of the best 
edition thereof then published, ... to be accompanied 
in each case by a claim of copyright. 3 No action or pro- 

3 A “claim of copyright” is an application for registra¬ 
tion under Section 10 (see note 4); it is not the notice of 
copyright. The application, in the case of a periodical, re¬ 
quires the full legal name and address of the copyright 
owner by whom the “copyright is claimed”; the title of the 
periodical; the place and date of publication; the name and 

location of the printer; and the date when the issue in ques¬ 
tion was first publicly distributed, as this marks the begin¬ 
ning of the copyright term. This information, together with 

the "date of the receipt of the copies, and also other facts in 

the case of books, is entered upon the records of the Copy¬ 
right Office and becomes a part of the official public registry. 

notice thereof” by inserting in each copy a statement that 
the work had been “Entered according to act of Congress, 
in the year , by A. B., in the office of the Librarian of 

Congress, at Washington.” Therefore, under this Act, 
although copyright were secured upon deposit of title, it was 
nullified if copies were not deposited within ten days, and no 
suit could be maintained if the work were published without 
notice of copyright. 

(g) The Act of 1891, 26 Stat. 1107, provided that there 
should be no copyright unless a copy of the title'was de¬ 
posited ‘‘on- or before the day of publication ”, and unless 
two copies of the work itself were deposited “not later than 
the day of publication**. 


ceeding shall be maintained for infringement of copy¬ 
right in any work until the provisions of this Act with 
respect to the deposit of copies and registration* of 
such work shall have been complied with.” (Emphasis 

supplied.) 

Registration of claim to copyright, as provided by Sec¬ 
tion 10 5 , includes the deposit of copies under Section 12, but 
is not mandatory except in connection with suit for in¬ 
fringement. Then it becomes just as essential as deposit. 
As a matter of fact., registration is of more lasting import¬ 
ance than deposit because Sections 59 6 and 60 7 of the Act 

4 Section 10 (35 Stat. 1078, 17 U. S. C. § 10) provides that 
“such person may obtain registration of his claim to copy¬ 
right by complying with the provisions of this Act, including 
the deposit of copies, and upon such compliance the register 
of copyrights shall issue to him the certificate provided for 
in section fifty-five of this Title.” (Emphasis supplied.) 

5 See note 4. 

0 Section 59 (35 Stat. 1087,17 U. S. C. § 59) provides: 

“That of the articles deposited in the copyright office 
under the provisions of the copyright laws of the United 
States or of this Act, the Librarian of Congress shall deter¬ 
mine what books and other articles shall be transferred to 
the permanent collections of the Library of Congress, in¬ 
cluding the law library, and what other books or articles 

shall be placed in the reserve collections of the Library of 
Congress for sale or exchange, or be transferred to other 
governmental libraries in the District of Columbia for use 
therein. ” 

7 Section 60 (35 Stat. 1087,17 U. S. C. § 60) provides: 

“That of any articles undisposed of as above provided, 
together with all titles and correspondence relating thereto, 
the Librarian of Congress and the register of copyrights 
jointly shall, at suitable intervals, determine what of these 
received during any period of years it is desirable or useful 
to preserve in the permanent files of the copyright office, 
and, after due notice as hereinafter provided, may within 
their discretion cause the remaining articles and other 
things to be destroyed: 




authorize the disposition of copyrighted material even dur¬ 
ing the term of the copyright. However, the official entries 
of the Copyright Office continue as a perpetual registry and 
are obviously intended as such, petitioner’s statement to 
the contrary (Supp. brief, p. 16) notwithstanding. 

The fact remains that the very foundation of the right 
to maintain an action for infringement is deposit of copies 
and registration of the work. Neither of these has the 
slightest bearing upon the creation of the copyright itself 
under Section 9. That is obtained merely by publication 
with notice as required by the Act. 

Inasmuch as no question is raised as to the copyright 
secured by petitioner it is only necessary to consider 
whether petitioner had any right of action at the time re¬ 
spondents utilized the material in question. 8 

8 Counsel for petitioner apparently seek to question the 
motives of the respondents when they state (Supp. brief, 
p. 12) that respondent Pearson “had worked with the pe¬ 
titioner through the November, 1931, issue of its publica¬ 
tion, and was familiar with the article and publication and 
knew that the publishing of the article was made under 
notice of claim of copyright as prescribed by the Copyright 

Law (K. 5-7, 12-17).” But if counsel were to divulge the 

other facts appearing on the record pages cited and bearing 
upon the point it would appear that— 


“Pro vided, That there shall he printed in the Catalogue of 
Copyright Entries from February to November, inclusive, 
a statement of the years of receipt of such articles and a 
notice to permit any author, copyright proprietor, or other 
lawful claimant to claim and remove before the expiration 
of the month of December of that year anything found 
which relates to any of his productions deposited or regis¬ 
tered for copyright within the period of years stated, not 
reserved or disposed of as provided for in this Act; 

“And provided further, That no manuscript of an unpub¬ 
lished work shall be destroyed during its term of copyright 
without specific notice to the copyright proprietor of record, 
permitting him to claim and remove it.” 
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Point 2. Petitioner, by its failure promptly to deposit 
copies and to secure registration of the December, 1931, 
issue of its magazine, became forever barred from main¬ 
taining an action for infringement of copyright thereof, 


We have already shown that, the present Copyright Act 
is the first to separate the copyright from the right of action 
for infringement thereof, and that a right of action does 
not exist until deposit of copies and registration of the 
work. This Act is also the first to require that copies be 
deposited promptly instead of within a specific time limit. 

Of course, the word “promptly” may refer to different 
periods of time, depending upon the circumstances, although 
in the present case not even the petitioner has suggested 
that a delay of 14 months could conceivably be so classified. 
However, there can be no question but that, if a particular 
deposit be held to be promptly made, any infringement of 
that work could be made the subject of an action by the 
copyright proprietor. This would be true even though the 
infringement took place in the interval between publication 
and the actual deposit of copies and the registration of the 
work. 


“. . . Pearson states that he had a perfect right to 
the full use of the said article; that by letter and check 
dated July 22, 1932, he purchased, and paid the said 
Rixie Smith for, the privilege of such use; . . . that the 
said Rixie Smith . . . released to The Washing¬ 
tonian Publishing Company no rights whatsoever to 
copyright or otherwise appropriate to its exclusive use 
the "said article in whole or in part, and that the said 
Smith claimed to have retained the rights to the said 
article; . . . that the company . . . was without funds 
to pay for the article or to pay the fee for securing 
registration of copyright;...” (R. 14.) 

It is thus apparent that respondents acted in good faith 
when they purchased from the author and utilized the ma¬ 
terial in question. 
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Where it is admitted that the deposit was not made 
promptly, a strict application of the statute obviously re- 
quires that the copyright claimant be forever barred from 
maintaining' an action for infringement of that particular 
copyright. If copies were not deposited promptly after 
publication the opportunity to comply with the requirement 
of promptness was gone forever as to that particular 
work. 

The appellate court, herein aptly stated (B. 41): 

‘‘The reasons for promptness of deposit are present 
today in even greater measure than in earlier years. 
The liberalizing of the requirement should not be so 
construed as to defeat its purpose. 1 ' Appellee’s [pe¬ 
titioner’s’! failure to comply with the Act in the present 
case, coupled with discontinuance of publication of its 
magazine and apparent abandonment of its copyright, 
produced just such a result as Section 12 was designed 
to prevent.” 

Petitioner contends (Supp. brief, p. 4) that the omission 
of the word “promptly” in the last part of Section 12 relat¬ 
ing to the maintenance of an action for infringement is 
evidence that it does not apply. This overlooks the fact that 
Section 12-withholds any right of action “until the provi¬ 
sions of this act. with respect to the deposit of copies and 

^ 1 "—*■ ■ i —w 

0 House Committee Report No. 2222, 60th Cong., 2d Sess., 
on the bill which became the Copyright Act of 1909 shows an 
intention to remedy the hardship of the then existing law 
providing that no person should be entitled to a copyright 
unless two copies of the work were deposited not later than 
the day of publication. The Report called attention to the 
fact that many copyrights had been lost because, through 
accident or mistake, the deposit, requirement had not been 
met. Therefore, the Report favored the proposed bill re¬ 
quiring that two copies of any work should be “promptly” 
deposited. Petitioner lays great stress upon this Report. 
(Supp. brief, pp. 4-5.) 
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registration of such work shall have been complied with.” 

The only deposit previously mentioned relative to copyright 
under Section 9 is the prompt deposit specified in the first 
part of Section 12. Obviously, then, the provision as to 
prompt deposit must be the one to which reference is made. 

Petitioner also contends that the decision of the appel¬ 
late court herein “renders the penalty of voidance of copy¬ 
right provided by Section 13 lu but a hollow threat” be¬ 
cause “By the time the penalty becomes applicable it is no 
longer possible to promptly deposit copies” and, “As an 
unenforceable copyright is obviously worthless, the void- 
ance thereof would be an idle gesture.” This contention is 
based upon an entirely erroneous impression as to the pur¬ 
pose not only of Section 13 but also of the organic change 
wrought in the copyright law by the Act of 1909. 

Section 13 provides that, if copies be not promptly de¬ 
posited as required by Section 12, a fine may be imposed 
and the copyright shall become void. But this is contingent 
upon the failure of the copyright claimant to meet the de¬ 
mand of the Register of Copyrights for the deposit of 
copies—a demand which the Register is not required, but 
only authorized . to make. The Register has no means of 

10 Section 13 (35 Slat. 107S, 17 U. S. C. § 13) provides: 

‘ ‘ That should the copies called for by section twelve of this 
Act not be promptly deposited as herein provided, the reg¬ 
ister of copyrights may at any time after the publication of 
the work, upon actual notice, require the proprietor of the 
copyright to deposit them, and after the said demand shall 
have been made, in default of the deposit of copies of the 
work within three months from any part of the United 
States, except an outlying territorial possession of the 
United States, or within six months from any outlying ter¬ 
ritorial possession of the United States, or from any foreign 
country, the proprietor of the copyright shall be liable to a 
fine of one hundred dollars and to pay to the Library of 
Congress twice the amount of the retail price of the best edi¬ 
tion of the work, and the copyright shall become void.” 
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knowing when copies should be deposited because, unless 
he is advised by an interested party or learns by his own 
observation, lie does not know when a notice of copyright 
has been published. After he finds that there has been a 
failure on the part of the copyright claimant to deposit 
copies, the latter is subject to no mandatory penalty under 
Section 13 but only to a demand which the Register may 
make upon him to furnish copies. Of course, if he fail 
to heed the demand, he subjects himself to the possibility of 
a fine and to having his copyright become void. 

As a practical matter, Section 13 is primarily intended to 
influence copyright claimants outside the country—persons 
who might be more inclined to deposit the required copies 
upon threat of the loss of the copyright than upon threat 
of a fine. Actually, as aforesaid, the probability, or even 
possibility, of a proceeding under Section 13 is more fiction 
than fact because of the liklihood that the Register will 
never know of the notice of copyright. Section 12 holds the 
real key to the situation, as seen in the instant case. Deposit 
was here made 14 months late, and then not as a result of a 
demand but because the petitioner wanted to bring suit. It 
is quite evident that otherwise copies would not have been 
deposited to this day. 

It is significant that Section 13 is primarily designed to 
enrich the Library of Congress. Even the fine suggested is 
to be accompanied by the payment of “twice the amount of 
the retail price of the best edition of the work.” Registra¬ 
tion is not mentioned. The Library of Congress is not in¬ 
terested in the registration of a claim to copyright, but only 
in copies of the work covered by the claim. Authors, pub¬ 
lishers, and the general public, on the other hand, are defi¬ 
nitely interested in registration. As stated in Koppel v. 
Downing, 11 App. D. C. 93, 104: 

. . The law of copyright, while securing a long 
continued monopoly, contemplates, and the policy of 
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it requires that the public should have notice, by a true 
and correct official registry, as to the real author or 

proprietor entitled to the enjoyment of such monopoly 
as against the public... .”■ (Emphasis supplied.) 

Only by means of such an official registry is it possible to 
learn authoritatively the identity of the copyright claimant, 
and so be in a position to ascertain the extent of the copy¬ 
right, that is, whether it is exclusive, or whether certain 
rights, such as second serial rights, are reserved to the 

author. In the latter case, it would be important to ascer¬ 
tain the true name of the author, especially if a pen name 
were used, as here. 

In this case petitioner made no effort promptly to de¬ 
posit copies of the December, 1931, issue of its magazine 
or to obtain registration of its claim to copyright thereof 
but waited until 14 months after publication. At the same 
time it also deposited copies and obtained registration of 
its claim to copyright of all the other 11 monthly issues 
which had appeared in 1931. (R. 28.) The obvious reason 
for depositing copies when it did, on February 21, 1933, 
was to try to acquire the right to maintain this action which 
it filed on March 8, 1933. (R. 1, 28.) In fact, petitioner 
ceased publication of its magazine after the December, 1931, 
issue. (R. 28.) 

Counsel have been able to find only one case wherein the 
requirement of prompt deposit in Section 12 was before a 
court. That is the case of Ebeling and Reuss, Inc. v. Raff, 
Collector, and Wright, Tyndale & Van Roden, Inc., 28 
U. S. P. Q. 366, decided by the District Court for the East¬ 
ern District of Pennsylvania and cited by the appellate 
court herein. (R. 42.) The Pennsylvania court stated (p. 

.368): 

“. . . We merely hold that the neglect to observe 
the statutory requirements referred to, ‘promptly’, 
(such is the peremptory word of Section 12), was fatal 
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to the right of Wright, Tyndale & Van Boden, Inc., to 
inaugurate the ‘action or proceeding’ ...” 

This quotation is significant, not alone because of the hold¬ 
ing that failure to deposit promptly is fatal, but also be¬ 
cause Section 12 is specifically mentioned. Counsel for 
petitioner insist that the Pennsylvania court was in no way 
concerned with prompt deposit of copies. They also insist 
that tile appellate court herein “in no way referred to the 
case”. (Supp. Brief, p. 8.) 

The petitioner, by failing promptly to deposit copies of 
its December, 1931, issue, was precluded from maintaining 
this, or any other, action for infringement of copyright 
covering material contained therein. 


Point 3. If the petitioner be not forever barred, by its fail¬ 
ure promptly to deposit copies and secure registration 
of the work, from maintaining an action for infringe¬ 
ment, it is at least barred from suing for any infringe¬ 
ment occurring before it registered its claim and de¬ 
posited its copies. 


The petitioner contends that the requirement, of Section 
12 that copies he deposited promptly has nothing whatso¬ 
ever to do with the maintenance of an action for infringe¬ 
ment but only with the demand which the Register of Copy¬ 
rights is authorized to make under Section 13. Even though 
this were true the petitioner cannot prevail because the act 
of infringement in question occurred long before any effort 
was made to deposit copies and obtain registration. As 
stated by the appellate court herein (R. 42): 


“. . . the purpose of the law was clearly not to give 
retroactive effect to a grossly tardy compliance and 
thus to establish ab initio appellee’s [petitioner’s] 
right to maintain an action against one who in the 
interim had acted adversely to its interest. ...” 
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Analogies are frequently drawn between copyrights and 
patents.” In the present case the position of the respond¬ 
ents, under the most generous construction of Section 12, 
is closely analogous to that of a person to whom is avail¬ 
able the defense of intervening rights in a suit involving 
the infringement of a reissue patent. Petitioner erroneously 
states (Supp. brief, p. 17) that in the case of Caliga v. Inter- 
Ocean Newspaper Company, 215 U. S. 182, “it is held (p. 
189) that reissue of patents is not applicable to copyright.” 
The proceeding was for the infringement of a copyright of 
a painting. The copyright proprietor had attempted to 
take out a new copyright for the same painting after mak¬ 
ing slight, changes in the title and description. The Court 
stated that “ under the patent law it has been held that 
there is no authority for double patenting” and “We think 
the same principle, in this aspect, controls [here], as in the 
case of a patent. The plaintiff had already exhausted his 
statutory right and the second attempt availed him 
nothing.” It is thus seen that the case has nothing whatso¬ 
ever to do with reissue patents. However, it does add to 
the analogies already cited between copyrights and patents. 

Whenever a patent is wholly or partially inoperative or 
invalid by reason of a defective or insufficient specification, 
or by reason of the patentee claiming as his invention more 

l- - I 1 

” As between themselves, the respective rights of co- 
owuers of copyrights have been held to be analogous to 
those of co-owners of patent rights. Carter v. Bailey, 64 
Me. 45S, 18 Am. Rep. 273. Analogies between patent in¬ 
fringements and copyright infringements have also been 
drawn by some courts in arriving at the proper amount of 
damages. Callaghan v. Myers, 12S TJ. S. 617, 32 L. ed. 547. 
Analogies have likewise been drawn between patents and 
copyrights in regard to the question of taxation. People v. 
Roberts, 159 N. Y. 70, 53 N. E. 685. It has also been held 
that the loss of authorship by publication is analogous to 
the loss of rights of invention by the sale of a machine 
which might have been patented. Wheaton v. Peters, 8 Pet. 
591, 8 L. ed. 1055. 
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than he bad a right to claim as new, and if the error arose 
by inadvertence, accident, or mistake, and without fraudu¬ 
lent intent, the issued patent may be surrendered and a new 
patent for the same invention, in correct form, be reissued 
to the patentee. R. S. § 4916, 35 U. S. C. § 64. Under such 
circumstances, the courts have held that a person who, be¬ 
tween the date of the original issue and the date of an appli¬ 
cation for a reissue, makes or sells an article or uses a 
process which is broader than the original grant but is 
included in the application for reissue, acquires an interven¬ 
ing right as against the patentee. Ashland Fire Brick Co. 
v. General Befractories Co. (6th Cir.), 27 F. (2d) 744, 746, 
cert, dismissed, 278 U. S. 662; Krauth v. Autographic 
Register Co. (D. C. N. J.), 285 Fed. 199, reversed on other 
grounds, 3rd Cir., 286 Fed. 470; Supreme Mfg. Corp. v. 
Security Mfg. Go. (9th Cir.), 299 Fed. 65, cert, denied, 266 
U. S. 614. (Opinion of appellate court herein, R. 42.) 

As in the case of a reissue patent, so here, the required 
initial step was taken. The inventor makes application for 

a patent; the proprietor publishes notice of copyright. In¬ 
tervening rights may arise in the one case because the in¬ 
ventor fails to place his specifications and/or claims in 

proper form to give him the protection to which his inven¬ 
tion entitles him, and, in the other case, because the pro¬ 
prietor fails to comply with the requirements of the Copy¬ 
right Act in order to qualify to maintain a suit for in¬ 
fringement. Until the proprietor complies, he can no more 
successfully sue than can the inventor successfully sue for 
an infringement based upon specifications and/or claims 
which might properly have been made, but which were 
omitted and, therefore, required a reissue patent to cover 
them. Until the required statutory steps are taken, neither 
the inventor nor the proprietor may challenge the assump¬ 
tion to which his failure gives rise, namely, that potential 
rights were abandoned and the matter dedicated to the. 
public, and, until this assumption is rebutted, any acts 
which might have been actionable if the required statutory 
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steps had been taken give to the performers thereof inter¬ 
vening rights in the form of a license which can only be 
terminated by the filing of an adequate application for a 
reissue patent by the inventor, and the deposit of copies 
and application for registration of claim of copyright by 
the proprietor. 

In the present case the first alleged infringing act was 

the publication of certain material eight months after peti¬ 
tioner’s publication of notice of copyright, and six months 
before registration and the deposit of copies, while the last 

alleged infringing act occurred two months before regis¬ 
tration and deposit by petitioner. Publication by respond¬ 
ents of the said material after petitioner’s deposit of copies 
and registration of claim of copyright might be said to 
constitute an actionable infringement, if such publication 
had occurred, but petitioner is clearly estopped to deny the 
right of respondents to their said publication during the 
period of the petitioner’s failure properly to protect itself 
by registration and deposit of copies as required by the 

Act. 

There is also a practical reason for this construction that 
becomes obvious from a consideration of the contrary inter¬ 
pretation which, apparently, the petitioner urges, namely, 
that a copyright claimant may sue for infringement occur¬ 
ring any time after publication, and within the 28-vear copy¬ 
right period, provided copies are deposited and registration 
completed before suit is instituted. Under such a construc¬ 
tion a publisher of a daily newspaper could include a copy¬ 
right notice in each issue of his paper but decide that, in¬ 
stead of depositing copies and paying the two-dollar regis¬ 
tration fee, 12 all of which would exceed $700 per year, he 

12 Section 61 of the Copyright Act (45 Stat. 714, 17 U. S. 
C. § 61) provides “That the register of copyrights shall re¬ 
ceive, and the persons to whom the services designated are 
rendered shall pay, the following fees: For the registration 
of any work subject to copyright, deposited under the pro¬ 
visions of this Act, $2, which sum is to include a certificate 
of registration under seal: . . .” 
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would merely wait and see if any financially responsible 
party utilized material contained in any one of the issues 
and, if so, he would proceed to deposit copies of the issue in 
question, register his claim, and then institute proceedings, 
even though the issue in question had appeared 25 years pre¬ 
viously and the newspaper had been out of existence more 
than 20 years. He would only be required to bring suit 
within a reasonable time so as to avoid the defense of laches. 
D. 0. Haynes & Co. v. Druggists’ Circular, 32 F. (2d) 215.. 
Surely, no court would countenance a proceeding under such 

circumstances, but. under this construction of the statute it 
would be perfectly proper. There is no middle ground. 

The present. Copyright Act, unlike its predecessors, 
specifies no period within which deposit and registration 
must occur, but merely requires that copies be deposited 
■promptly. But under petitioner’s theory it makes no differ¬ 
ence whether they arc deposited one year or 27 years later, 
as long as they are deposited, and registration obtained, be¬ 
fore suit is filed. The word “promptly” in Section 12 is 

not only meaningless but, in practice, according to peti¬ 
tioner, there is added a clause stating that deposit and regis¬ 
tration do not create but merely perfect the right to sue. 

Needless to say, this may not be done. 

It is, therefore, submitted that even the most charitable 
construction of Section 12 withholds the protection afforded 
by the remedial provisions of the Act until copies are depos¬ 
ited, unless they are promptly deposited after publication, 
and precludes suit for alleged infringements occurring dur¬ 
ing any unnecessary delay of the copyright claimant in com¬ 
plying with the .provisions of the Act requiring registration 
and prompt deposit of copies. 

Point 4. The decision herein is not in conflict with that ren¬ 
dered by any other court in the United States or 
England. 

Counsel for petitioner rely upon the case of Lumiere v. 
Pathe Exchange, 275 Fed. 428. However, the facts make it 
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wholly inapplicable, and the only reference to prompt de¬ 
posit is based upon obiter dictum. The only question in¬ 
volved is that of a proper registration of copyright, the 
registration which was first secured having been inadequate 
for the purpose intended. 

The copyright in question was that of a photograph. Un¬ 
der the law it was necessary promptly to deposit one copy if 
the article were not to be reproduced for sale and two copies 

if it were. Inasmuch as sale was contemplated, two copies 

of the photograph were promptly deposited as required by 
Section 12. However, the application for registration, 
which was essential to the creation of the right to maintain 
an action for infringement in any case, apparently did not 

give the date of publication as required in cases where sale 
is contemplated. Therefore, the date was omitted in the 
certificate of registration, which was authorized by Section 

55 (37 Stat. 724,17 U. S. C. § 55) and which “shall be ad¬ 
mitted in any court as prima facie evidence of the facts 
stated therein,” Accordingly, the registration was only 
good for photographs not to be reproduced for sale. The 
District Court dismissed the bill without prejudice to the 
right of the plaintiff to iustitute another aetion after he had 
secured a proper certificate of registration. Both parties 
appealed, each contending that a decree should have been 
entered on the merits in his favor. The Circuit Court of Ap¬ 
peals for the Second Circuit affirmed the action of the Dis¬ 
trict Court. 

There was no question concerning the deposit of copies, 
promptly or otherwise. There had been full compliance 
with the statute in this regard. In fact there had also been 
registration of the copyright, all necessary information 
having been given with the exception of the date of publica¬ 
tion. The fundamental requirement of the law, as expressed 
in Koppel v. Downing, supra, had thus been met. The only 
question involved was the incompleteness of the registra¬ 
tion —the omission of the date of publication. 


r 


21 


The appellate court considered the Lumiere case and con¬ 
cluded {R. 41-42) that it— 

■ 

. . did not decide the question of the present case. 
The Court in that case expressly avoided consideration 
of ‘Other important and difficult questions depending 
upon the construction of the Copyright Act . . .’ And 
in his concurring opinion, Hough, J., said: 


‘I agree with the foregoing opinion as far as it 
goes. There are, however, two points for which this 
decision will by inference be thought authority and as 
to which I do not wish to be concluded. They are: 
(1) . . . and (2) whether in any form of action plain¬ 
tiff can recover damages for infringements committed 
before he not only registered his claim of copyright 
but deposited'■ the requisite number of copies.’ (Italics 
supplied.) 

“Judge Hough’s second reserved point, is the one 
with which we are concerned.” 

Counsel for petitioner also rely upon the construction 
which the English Courts place “upon the corresponding 
provisions of the English Copyright Law”, and they quote 
Section 24 of the Literary Copyright Act, 1842, 5 and 6 Vic¬ 
toria, c. 45. (Supp. Brief, p. 9.) That Act provided only a 
means whereby the proprietor of a copyright could make 
entry in a registry book of the title of the copyrighted work, 
the date of publication, the name and residence of the pub¬ 
lisher, and the name and residence of the proprietor. There 
was no requirement as to the deposit of copies J promptly or 
otherwise. Section 24 provided that no proprietor of a copy¬ 
right could maintain a suit for infringement— 


“. . . unless he shall before commencing such action, 
i suit or proceeding, have caused an entry to be made in 

the book of registry of the Stationers’ Company, of 

J 

i 
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such book pursuant to this act: Provided always, that 
the omission to make such entry, shall not affect the 
copyright in any book, but only the right to sue or pro¬ 
ceed in respect of the infringement thereof as afore¬ 
said; . . .” (Emphasis supplied.) 


This provision was discussed in the opinion of Mellor, J., 
in the ease of Goubaud v. Wallace, 36 Law Times (New 
Series, 1877) 704, 705, 25 W. R. 604, cited by petitioner, 

wherein the following statement appears: 


“. . . the registration of copyright is merely a con¬ 
dition precedent to the bringing an actiou for infringe¬ 
ment, and not to the existence of the copyright itself. 
Registration, in fact, is necessary only to perfect the 
right to sue, not to create it.” (Emphasis supplied.) 

It is thus seen that registration does not create the right to 
sue but is merely a condition precedent to the exercise of 
that right. 

That registration may, and usually does, take place at any 
time prior to the commencement of suit under the English 
act is definitely stated by Lord North in Cate v. Devon and 
Exeter Constitutional Newspaper Company (1889), L. R. 
40 Ch. D. 500,506,37 W. R. 487, also cited by petitioner: 


‘ ‘... It is well known that registration is only neces¬ 
sary as a condition precedent to suing; and the almost 
universal practice on the part of large publishers 
notoriously is that they do not register until just on the 
eve of taking some proceeding; then they take care to 
register their copyright, and sue upon it. ...” 


This statement of Lord North is in marked contrast, with 
the observation of the New York District Court in Mitten- 
thal v. Berlin, 291 Fed. 714, also cited by petitioner: 


“. . . What usually 7 happens is that when a work is 
printed the publisher wishes to get it to the public as 
soon as possible. He may safely do so, if he sees to it. 


23 


that two copies go along to Washington with reasonable 
dispatch ..." (Emphasis supplied.) 

The question involved was whether a deposit before publi¬ 
cation, instead of promptly thereafter, was a sufficient com¬ 
pliance to support a suit for infringement. The court held 
that it was and, as seen in the foregoing quotation, it recog¬ 
nized that the deposit of copies “with reasonable dispatch" 
is essential to establish the right to protect the copyright. 

IV 

CONCLUSION 

The Copyright Act of 1909 simplifies the procedure for 
securing a copyright of a published work, but divorces there¬ 
from the procedure whereby the right to maintain an action 
thereon is obtained. The petitioner secured a copyright hut 
failed to take the necessary statutory steps to place itself in 
a position to vindicate its ownership of that copyright by 
suit against respondents or anyone else acting in a manner 
allegedly adverse to its interests within a period of fourteen 
months after publication. 

The appellate court properly held that the purpose of the 

law is not to give retroactive effect to grossly tardy com¬ 
pliance with its provisions. Therefore, the judgment re¬ 
versing the District. Court should he affirmed. 

■ 

Respectfully submitted, 

Elisha Hanson, 

Eliot C. Lovett, 
Attorneys for Respondents, 
729 Fifteenth Street, 
Washington, D. C. 


November 15,1938. 
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j 


THE WASHINGTONIAN PUBLISHING COMPANY, 

INC., 


Petitioner, 


versus 


DREW PEARSON, ROBERT S. ALLEN and VAN 

REES PRESS, INC., et al.. 

Respondents. 


PETITIONER’S REPLY BRIEF. 


I. 

CONSTRUCTION OF THE COPYRIGHT LAW. 

The respondents urge a construction of Section 12 
of the law that is neither consonant with the general pur¬ 
pose of the copyright law of 1909 as amended nor with 
the law taken as a whole. 

:This Court said in a case arising under the copyright 
law in American Tobacco Co. v. Werckmeister, 207 U. S. 
284, at 291: 

“Under this grant of authority (Const. Art. 1, Sec. 
8) a series of statutes have been passed, having for 
their object the protection of the property which the 


author has in the right to publish his production, the 
purpose of the statute being to protect this right in 
such manner that the author may have the benefit of 
this property for a limited term of years. These 
statutes should be given a fair and reasonable con¬ 
struction with a view to effecting such purpose.” 

And on page 293 the Court said: 

“As we have seen, the purpose of the copyright 
law is not so much the protection of the possession 
and control of the visible thing, as to secure a mon¬ 
opoly having a limited time, of the right to publish 

the production which is the result, of the inventor’s 
thought.” 

Wo concede that the secondary purpose of the copy¬ 
right law in providing the deposit of copies is for the 
enrichment of the Library of Congress. However, in 
construing the statute the Court will not allow the provi¬ 
sions relating to the secondary purpose to prevent the 
carrying out of the primary purpose of the law. 

In Platt v. The Union Pacific Railroad Company, 98 
U. S. 48, in construing the Land Grants Statute for that 
Road the Court said: 

“ s ° 4 If, as we think it manifest, the leading pri¬ 
mary policy of the Act was to place the lands in the 
hands of the Company, to be used for the completion 
of the road, as this work progressed, any secondary 
policy the Government may also have had in view 
ought not to be allowed to embarrass or defeat that 
which was primary.” 

In the case of the American Tobacco Co. v. Werckmeis- 
ter, supra , the Court said further: 

“But in construing a statute we are not always 
confined to a literal reading, and may consider its 


object and purpose, the things with which it. is deal¬ 
ing, and the condition of affairs which led to its en¬ 
actment, so as to effectuate rather than destroy the 
spirit and force of the law which the legislature in¬ 
tended to enact.” 


This case is further borne out bv the case of Peck v. 

ft 

Jenness, 7 How. at page 623: 

“But it is among the elementary principles with 
regard to the construction of statutes, that every 
section, provision, and clause of a statute shall be 
expounded hv a reference to every other; and if 
possible, every clause and provision shall avail, and 
have the effect contemplated by the Legislature. 
One portion of a statute should not be construed to 
annul or destroy what has been clearly granted by 
another. The most general and absolute terms of 
one section may be qualified and limited by condi¬ 
tions and exceptions contained in another, so that 
all may stand together.” 

In Bernier v. Bernier, 147 U. S. 242, .Justice Field said 

at page 246, in reconciling two sections of the Revised 

Statutes known as the Homestead Act, which, if con¬ 
strued separately, were in conflict; 

“* * * This construction will give effect, to both 

sections j and it is a general rule, without exception, 
in construing statutes, that effect must be given to 
all their provisions if such a construction is con- 

i 

sistent with the general purposes of the act and the 
provisions are not necessarily conflicting. All acts 
of the legislature should be so construed, if prac¬ 
ticable, that one section will not. defeat or destroy 
another, but explain and support it. When a pro¬ 
vision admits of more than one construction, that 
one will be adopted which best serves to carry out 
the purposes of the act.” 
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‘The whole copyright law is to be taken together and 
construed in the light of the context. The meaning of 
these sections must be sought in the import of their 
language and in the object and policy of the Legislature 
enacting them.’ Coffin v. Ogden, 85 U. S. 120. 

It is submitted that the purpose of the instant copy¬ 
right law was to simplify the requirements for a copy¬ 
right and to give the. owner thereof an enforceable copy¬ 
right when publication was made with the required no¬ 
tice of copyright thereon, and that a reasonable con¬ 
struction of Sections 12 and 13 is, that the prompt de¬ 
posit of copies is directory but is not made a condition 

of the validity of the vested copyright. Sections 12 and 
13 are to be construed in the light of Section 9, which 
grants unequivocally a copyright upon publication with 
notice, and Section 13 prescribes the penalty for failure 
to promptly deposit the copies. 

We submit that the contentions of the respondents and 
the opinion of the Lower Court fail to take into account 
the purpose of the Act as a whole and the proper con¬ 
struction to be placed upon it. 


The respondents’ argument in the brief filed herein on 
November 16, 1938, is predicated in the main upon two 
propositions; namely— 


(1) That the copyright itself and the right to main¬ 
tain an action for infringement thereof are entirely sepa¬ 
rate and distinct: 


(2) That prompt deposit of copies of the copyrighted 
work is essential in order that there be a “true and cor¬ 
rect official registry.” 


A 



a 

II. 

COPYRIGHT AND RIGHT TO SUE FOR INFRINGEMENT ARE 

NOT SEPARATE RIGHTS. 

(1) The first proposition is unfounded and unwarrant¬ 
ed. It is axiomatic that ‘with every right there is a 
remedy,’ “a legal right without a remedy would be an 
anomaly in the law.” Peck v. Jenness, supra, at p. 
623. Therefore it follows that the right to protect 
copyright by suit for infringement thereof.is a part and 
parcel of the copyright itself. See Sections 9, 25 to 28 
inclusive, and Sections 34 to 40 inclusive of the present 

law, U. S. C. A. Title 17. It follows, therefore, that the 
right and remedy constituted the copyright, and any 
variance therefrom must be expressly provided by stat¬ 
ute. 

The present, copyright law does not provide for sepa¬ 
ration of the right and remedy, as alleged hv the respond¬ 
ents, but merely that certain requisites as to deposit of 
copies and registration must be met before suit for in¬ 
fringement of copyright may be instituted. The prior 

copyright, acts and amendments thereto, as cited in re¬ 
spondents’ brief (Note 1, p. 4), do not separate the right 
and the remedy. None of the benefits of copyright could 
be obtained under those prior acts unless certain re¬ 
quisites as to publication, registration, and deposit of 
copies were met. 

r 

The respondents on the lower portion of page 10 of 
their brief, attributed to their allegedly separately cre¬ 
ated right of suit for infringement of copyright, a retro¬ 
active effect. Their purpose is to include infringements 
occurring prior to their alleged creation of a right to sue. 
Their net result is the same as that reached by giving ef- 



feet to the patent import of the copyright law, namely, 
that the right and remedy accrue as one upon publication 
of a work with notice of claim to copyright, and that de¬ 
posit of copies and registration are simply prerequisites 
to the institution of suit for infringement. 

The respondents’ artificial theory of separation and 
distinct right and remedy appears to have been set up 
in an attempt to distinguish the analogous provisions of 
the English Copyright Law set forth in the petitioner’s 

supplemental brief, (pp. 9-10). They seek to distinguish 

ou the fallacious ground that under the English law right 
to sue for infringement need only be “perfected,” where¬ 
as under the American law it must be “created.” Also, 
they thus attempt to sustain the holding of the Lower 
Court, the consequence of which as pointed out in the 
petitioner’s supplemental brief (pp. 17-18), is that a per¬ 
son can have an exclusive right to print, publish and vend 
a work and yet not be able to prevent others from doing 
the same. 

in. 

PROMPT DEPOSIT NOT ESSENTIAL FOR OFFICIAL REGISTRY. 

(2) The respondents’ second proposition that prompt 
deposit of copies is essential in order that there be an 
“official registry,” is equally untenable. The erroneous 
contention previously advanced by the respondents was 
that there must be prompt deposit of copies in order that 
a true and correct public registry of copyright works be 
available to the public. This contention seems to have 
been accepted by the Lower Court in its opinion (R. 
p. 40). The respondents have now abandoned that erro¬ 
neous position as they admit in effect, on pages 8 and 
9 of their brief, that under the copyright law there can- 
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not be a true and correct official registry of copyrighted 
material. As a consequence the respondents now rest 

their argument as to “official registry” upon the regis¬ 
tration provisions of the Act.. 

The principal error in this new position of the re¬ 
spondents is that the copyright law does not require reg¬ 
istration at any time during the life of the copyright. 
It need only be registered before a suit for infringement, 
can be filed. The Register of Copyrights is not empowered 
by law to demand or enforce registration, although he is 
so empowered with regard to deposit of copies. Conse¬ 
quently there is no necessity or reason, so far as regis¬ 
tration is concerned, that copies be promptly deposited. 
In this connection, the assertion in note 3, page 7, of the 
respondents’ brief, that “a claim of copyright is an ap¬ 
plication for registration” and “not the notice of copy¬ 
right,” is incorrect. A reading of Section 12 as a whole, 
from which section the respondents quote in part, 

(Rspdts’ B rief, p. 7) discloses that the phrase “claim 
of copyright,” as used therein, clearly refers to the no¬ 
tice of claim of copyright appearing on the publication. 
Section 10 of the Act also referred to by the respondents 
does not speak of “claim of copyright” but “claim to 
copyright,” which a reading of that section clearly dis¬ 
closes to mean the copyright obtained, as provided in the 
Act. The proposition advanced by the respondents is 
therefore without merit.. 

An official registry, as conceived by the respondents, 
was not contemplated or provided for in the present 
Copyright Act, nor can such be effected without chang¬ 
ing the law. 




Referring again to the ease of Koppel v. Downing, 11 
App. D. C. 93, and the quotation therefrom, (R. p. 40; 
Rspdts' Brief, pp. 13-14) that case was decided upon 
facts that showed that Koppel, who had copyrighted and 
registered the material in question, was not entitled to 
either the copyright or the registration. The quotation 
should be read in the light of these facts. The quoted 
language means that the registration should record only 
the true ownership of the copyright as regards the per¬ 
sons entitled thereto. 

When, as in the present case, an article is copyrighted 
by copyrighting the magazine in which it appears, and 
proper registration is obtained, the registration records 
will contain no information whatsoever in regard to that 
article. 

Respondents state in their brief at page 14, that 

they “have been able to find only one case wherein the 
requirement of prompt deposit in Section 12 was before 
a court.” In your petitioner’s brief for writ of certio¬ 
rari and in the supplemental brief are cited the cases 
of Lumiere v. Pathe Exchange, 245 F. 42S, and Mitten- 
thal v. Berlin, 291 F. 714, and in addition to those two 
cases there are Freedman v. Milnag Leasing Corpora¬ 
tion, 20 F. Supp. 802, and Davenport Quigley Expedi¬ 
tion, Inc. v. Century Productions, 18 F. Supp. 974; all 
of aforesaid cases dealt with the deposit requirement of 
Section 12 which is now in issue. 

The respondents, on page 16 of their brief, purport 
to show that the case of Caliga v. Inter-Ocean Newspaper 
Company, 215 U. S. 182 does not hold that reissue of 
patents is not applicable to copyright. By fragmen¬ 
tary quotations from the opinion in that case they at- 


tempt to show that the Court .held merely that there can 

he no double copyrighting; just as under patent law there 

is no authority for double patenting. They fail to quote 

that provision in the opinion in which the Court stated: 

* 

“There is no provision, as there is in patent law, 
for an amended application, and, under patent law 
it has been held that there is no authority for doa¬ 
ble patenting.” 


In the last paragraph on page IS of respondents’ 
brief they cite as an example a newspaper failing to de¬ 
posit the copies and register the copyrighted issue in order 
to save $700.00 a year and to “wait and see if anv finan- 

• a ' 

cially responsible party utilized the material contained 
in any one of the issues.” They overlooked the fact that 
the fee provided in Section 61 of the Copyright Act is 
for registration only and no fee is charged for the de¬ 
posit of copies, and registration is not required to bo 
made during the twenty-eight year life of the copyright. 

On page 20 of the respondents’ brief they are clearly 
in error as to the statement of facts in regard to Lumiere 

v. Pathe Exchange, 275 Fed. 428. The facts in that case 

are correctly set forth in petitioner’s brief on Petition 
for Writ of Certiorari (R. p. 10). 


Respectfully submitted, 

GIBBS L. BAKER, 

HORACE S. WHITMAN, 
LUTHER ERWIN ANGLE, 

Counsel for Petitioner. 
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v. 

Drew Pearson, Robert S'. Allen and Van Rees Press, Inc., 

Respondents. 


RESPONDENTS’ SUPPLEMENTAL BRIEF 

* 

This brief is filed pursuant to leave granted by the Court 
during oral argument, of the cause. 

I 

Respondents contend that registration must be obtained at 

the same time that copies are deposited. 

On page 7 of their reply brief, counsel for petitioner state 
that “The principal error in this new position of the re¬ 
spondents is that the copyright law does not require regis¬ 
tration at any time during the life of the copyright.” This 
is not true. The copyright law does require registration, 
and requires it at the same time as the deposit of copies. 
Counsel’s conclusion is apparently the result of the error 





manifested in the following statement also appearing on 
page 7 of their reply brief: 

“In this connection, the assertion in note 3, page 7, 
of the respondents’ brief, that a ‘claim of copyright is 
an application for registration’ and ‘not the notice of 
copyright,’ is incorrect. A reading of Section 12 as a 
whole, from which section the respondents quote in part 
(Respdts’ Brief, p. 7) discloses that the phrase ‘claim 

of copyright,’ as used therein, clearly refers to the 

notice of claim of copyright appearing on the publi¬ 
cation. ’ ’ 

The correctness of respondents’ assertion that a “claim 
of copyright’’ is an application for registration is readily 
seen from an examination of Sections 11 and 12. Section 
11 provides for copyright of unpublished works “by the 
deposit, with claim of copyright, of one complete copy of 
such work if it be a lecture or similar production, or a 
dramatic, musical, or dramatico-musical composition”, etc. 
(Various other evidences of the work are required in other 
cases.) The important point, for this discussion, is that no 
notice of copyright is required. The copyright and the right 
to sue for infringement thereof are created at one and the 
same time, whereas, in the case of a published work, copy¬ 
right is first secured under Section 9 by publication with 
notice of copyright, and then the right to sue is established 
by depositing copies under Section 12, accompanied by a 
claim of copyright. As a matter of fact, Section 12 reaffirms 
the requirement of Section 11 as to unpublished works at 
the same time that it requires the deposit of ‘ ‘ two complete 
copies” of a published work, the language of the Section 
being: 

“. . . or if the work is not reproduced in copies for 
sale, there shall be deposited the copy, print, photo¬ 
graph, or other identifying reproduction provided by 
section 11 of this Act, such copies or copy, print, photo¬ 
graph, or other reproduction to be accompanied in each 


case by a claim of copyright. ...” (Emphasis sup¬ 
plied.) 

The phrase “claim of copyright” is used in connection with 
the deposit in each case, although where the work is not 
reproduced in copies for sale there is no notice of copyright. 
Therefore, it cannot possibly refer to such notice, as peti¬ 
tioner contends. 

The Copyright Office, in its Buies and Regulations, has 
recognized this inevitable meaning of a “claim of copy¬ 
right” as used in Sections 11 and 12. Buie 22 (17 TJ. S. C. A. 
following Sec. 53, pp. 180,183) contains the following state¬ 
ment in connection with unpublished works: 

“In each case the deposited article must be accom¬ 
panied by a claim of copyright (an application for 
registration) and a money order for the amount of the 
statutory fee. ’ ’ (Emphasis supplied.) 

Rule 23 provides that— 

“Any work which has been registered under Section 
11, if published, i. e., reproduced in copies for sale or 
distribution, must be deposited a second time (accom¬ 
panied by an application for registration and the 
statutory fee) in the same manner as is required in the 

case of works published in the first place.” (Emphasis 
supplied.) 

Rule 24 states: 

“Promptly after first publication of the work with 
the copyright notice inscribed, two complete copies of 
the best edition of the work then published must be sent 
to the Copyright Office, with a proper application for 
registration correctly filled out and a money order for 

the amount of the legal fee.” (Emphasis supplied.) 

Further evidence of the correctness of respondents’ as¬ 
sertion that the “claim of copyright” which must accom- 
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pany every deposit is an application for registration is 
found in Sections 54 and 55. Section 54 requires the Reg- 
ister of Copyrights, whenever a copy of a work has been 
deposited, to “make entry thereof” in “such record books in 
the Copyright Office as are required to carry out the pro¬ 
visions of this Act”. This is only possible if the deposit be 
accompanied, as required both by Section 11 and Section 12, 
by a “claim of copyright” in the form of an application for 
registration, because Section 55 provides that “in the case 
of each entry the person recorded as the claimant of the 
copyright shall be entitled to a certificate of registration” 
containing various facts which could not possibly be secured 
from an examination of the copy deposited, such as the 
address of the claimant, the nationality of the author, date 
of publication if the work has been reproduced for sale, the 
fact, in the case of a book, of the receipt of the affidavit as 
to American manufacture, and the date of completion of 
printing or the date of the publication. 

Registration is thus seen to be definitely associated with 
deposit of copies and, as will hereafter more fully appear, 
is of primary importance to effectuate the purposes of the 

Copyright Act. 

I! 

Respondents agree that the Copyright Act should be con¬ 
strued so as to give effect to all of its provisions. 

Counsel for petitioner devote the first four pages of their 
reply brief to the construction of the Copyright Act and 
stress the necessity for considering and giving effect to all 
of the sections. They also contend (Supp. Brief, pp. 17-18, 
Reply Brief, p. 6) that publication with notice of copyright 
bestowed upon the petitioner the exclusive right to use and 
publish the work for a period of 28 years. However, no 
mention is made of the very first section of the Copyright 
Act stating who shall have the exclusive privilege to print, 


publish, vend, and do the other things enumerated. That 
section states: 


“Any person entitled thereto, upon complying with 
the provisions of this Act, shall have the exclusive 
right(Emphasis supplied.) 

It is thus apparent that all of the provisions of the Act are 
important. 

In the present case all that the petitioner had done at the 
time of the infringement, and for six months thereafter, was 
publish with notice of copyright. But that was only one 
of the requirements. In order to secure the exclusive right 
of publication—a right which, as petitioner states, could 
only be enjoyed if accompanied by the right to sue, it was 

necessary, under Section 1 and the established law on the 
subject, to comply with all of the provisions. Two remained, 
namely, deposit of copies and registration. According to 
Section 12, there existed no right whatsoever to sue until 
those requirements were met. 

Attention has already been called to Sections 54 and 55 

with the requirement of “entry” of copyright and the data 
to be secured from such entry and included in a certificate 

of registration. There then follows Section 56 with the 
requirement— 


“That the register of copyrights shall fully index all 
copyright registrations and assignments and shall print 
at periodic intervals a catalogue of the titles of articles 
deposited and registered for copyright, together with 
suitable indexes, and at stated intervals shall print com¬ 
plete and indexed catalogues for each class of copyright 
entries, and may thereupon, if expedient, destroy the 
original manuscript catalogue cards containing the 
titles included in such printed volumes and representing 
the entries made during such intervals. The current 
catalogues of copyright entries and the index volumes 
herein provided for shall be admitted in any court as 
prima facie evidence of the facts stated therein as 
regards copyright registration. ’ ’ (Emphasis supplied.) 



Section 57 provides for the distribution and public sale of 
the catalogues. 

The entries in the record books of the Copyright Office, 
and the catalogues of such entries, are obviously intended 
to represent a complete list of copyrighted works. How¬ 
ever, this purpose would not be accomplished under peti¬ 
tioner’s contention that deposit and registration may take 
place any time prior to the institution of suit for infringe¬ 
ment. Copies of published works, together with the applica¬ 
tion for registration and the statutory fee, would never be 
deposited unless an infringement occurred and suit was 
to be instituted, or unless a demand was made by the Regis¬ 
ter of Copyrights under Section 13, because very few per¬ 
sons would go to the trouble of depositing copies and to the 

expense of registration if it were not absolutely necessary 
in order to secure the exclusive right to print, publish, etc. 
This would mean a negligible number of deposits and regis¬ 
trations of published works because there are comparatively 
few suits for infringement and even fewer demands by the 
Register of Copyrights. The latter has no means of know¬ 
ing when a deposit should be made except by actual exami¬ 
nation of new publications to determine whether they carry 
a notice of copyright, or by advice from interested parties. 
That is obviously the reason Section 13 merely authorizes, 
and does not require, the Register to demand deposit. 

The net result of such a situation would be that, with 
minor exceptions, only unpublished works would he de¬ 
posited and registered. They would still come in because 
statutory copyright of such works can only be secured by 
deposit and registration under Section 11, there being no 
notice required as in the case of a published work under 
Section 9. But an official record, with the ensuing catalogue 
required by Section 56, would be of doubtful value if it were 
practically limited to unpublished works, and certainly it 
would not be the official registry of information to which the 
public is entitled under the Copyright Act. Thus, one of the 
main purposes of the Act would be defeated. 
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Such a situation would have still another effect. The 
Copyright Office, which is now self-supported * by the regis¬ 
tration fees required by Section 61, would be deprived of a 
large amount of revenue which the Act contemplates it 
should receive from the persons who are the beneficiaries 
of the statutory privileges. 

It is therefore apparent that petitioner’s contention that 
deposit and registration may take place any time prior to 
the institution of suit not only fails to give effect to impor¬ 
tant sections of the statute but it would actually encourage 
non-compliance "with the provisions applicable to published 
works unless and until an infringement occurs and suit is 
contemplated. 


Ill 

■ 

The interpretation of the prompt deposit requirement. 

; 

During the course of the argument, the Court manifested 
particular interest in the meaning of the word “promptly” 
in Section 12 and in the widely divergent contentions of the 

I - - m ^™ 

* The annual reports of the Register of Copyrights show 
that the Copyright Office has, since its organization in 1897, 
earned more in fees than it has expended. The last pub¬ 
lished annual report shows that the following fees were 
earned for the fiscal year ending June 30,1937 (pp. 1-2): 

Registration of.112,510 jyuWshed toorks ($2 each) $225,020.00 

Registration of. 31,874 unpublished works ($1 each).... 31,874.00 

Registration of. 1,451 photographs without certificates 

($1 each) . 1,451.00 

Registration of. 8,589 renewals ($1 each) ........ 8,589.00 

Miscellaneous..... 13,607.40 

Total registrations 154,424 Total fees .$280,541.40 

For the same period the total expenditures were...$251,748.47 

It is to be noted that the registrations of published works 
numbered 112,510, or more than 72% of the total registrar 
tions, and that the same source produced $225,020 in fees, 
or more than 80% of the total revenue. 
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parties. The petitioner contends that the nse of the word 
is meaningless except as to Section 13, wherein it is re¬ 
peated. Obviously, if the Congress had not intended that 
it apply to the provisions of Section 12, it would not have 

used the word therein. 

The contention upon which the respondents chiefly rely in 
connection with the word ‘ ‘ promptly ’ 7 is that such deposit, 
accompanied by registration, is necessary in order to enjoy 
full and complete protection of the copyright from the time it 
is secured and that, failing in this, any infringements which 
take place prior to tardy deposit and registration may not 
be the subject of suit. However, although this construc¬ 
tion presents no difficulty insofar as the present case is 
concerned, it might well be a cause for argument if there 
were a contest as to whether a particular deposit had been 
made promptly. In order to obviate any such situation, it is 
suggested that the word ‘'promptly” may well be construed 
as a warning that, inasmuch as there can he no exclusive 
right to make use of the copyrighted material, including the 
right to sue in the case of infringement thereof, until after 
full compliance with the statute, there must be a prompt 
deposit, accompanied by registration, in order to avoid an 
interval during which any infringement could not become 
the subject of suit. It is suggested that such an interpreta¬ 
tion would work no hardship upon the diligent copyright 
proprietor but would operate to the detriment only of those 
who delay either through carelessness or through a desire 
to save the expense incident to registration. 

IV 

This case is unique. 

Despite the several copyright cases cited by petitioner, as 
well as the one to which respondents refer, in connection 
with the prompt deposit requirement of Section 12, the 
instant case is actually unique. No other case involves the 


question of infringement before deposit of copies and regis¬ 
tration, regardless of whether the deposit is prompt or 
tardy. Therefore, the Court need only be concerned with its 
own copyright decisions, which unanimously hold that all of 
the conditions of the copyright law are important and must 
be performed, and that the rights of a copyright owner de¬ 
pend entirely upon whether he has in fact complied with the 
terms of the statute. 



Summary. 

The petitioner did not secure an exclusive right to print, 
publish, vend, and otherwise make use of the article in ques¬ 
tion until after it complied with the provisions of the Copy¬ 
right Act. Only after full compliance did there exist the 
right to insure that exclusiveness—the right to sue for any 
infringement. By its failure promptly to deposit copies and 
secure registration as required by the Act it was, as found 
by the appellate court, barred from suing for any infringe¬ 
ment, such as that here involved, which occurred before its 
tardy deposit and registration. 

Respectfully submitted, 

Elisha Hanson, 

Eliot C. Lovett, 
Attorneys for Respondents, 
729 Fifteenth Street, 
Washington, D. C. 


December 9, 1938. 
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IN THE 



OCTOBER TER-M, 1938 


No. 222 


The Washingtonian Publishing Company, Inc., 

Petitioner , 



Drew Pearson, Robert S. Allen and Van Rees Press, 

Inc., et al., 


Respondents. 


PETITIONER'S REPLY TO RESPONDENTS' SUPPLE¬ 
MENTAL BRIEF FILED AFTER ORAL ARGUMENT 

At the conclusion of the oral argument of the cause the 
petitioner understood the Court to grant the respondents' 
request that they be permitted to file a further brief on the 
question simply of the meaning of the phrase “claim of 


i 
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copyright,’ ’ as used in the Copyright Law. In view of the 
extended scope of the brief so hied by the respondents and 
the new matter contained therein, the petitioner respect¬ 
fully submits the following reply for consideration by the 

Court: 

REGISTRATION 03? CLAIM TO COPYRIGHT IS NOT 
REQUIRED TO EFFECT DEPOSIT OF COPIES 
UNDER THE COPYRIGHT LAW. 


The fallacy of the respondents’ contentions in respect to 
deposit of copies of a copyright work and registration of 
claim to copyright thereof, is that the Copyright Law pro¬ 
vides for deposit of copies as a prerequisite to registration 
(Title 17 U. S. C. A., Sec. 10) and not registration as a req¬ 
uisite to deposit of copies. For the first time the respond¬ 
ents in their Supplemental Brief contend that “registration 
must be obtained at the same time that copies are de¬ 
posited.” They erroneously predicate the alleged requir- 
ment upon Section 11, which deals exclusively with wwpub- 
lished works, and upon the latter part of Section 12 (quoted 
on page 2, Respdts.’ Supp. Brief) where the phrase “claim 
of copyright” relates exclusively to unpublished works (re¬ 
ferred to in Section 11) and not to published works. In the 
case at bar, the article was published with notice of copy¬ 
right as prescribed by the Copyright Law. 


Section 11 and that portion of Section 12 referred to 
above, provides that copyright of an 7/njniblished work can¬ 
not be had mil ess a copy thereof is deposited together with 
a “claim of copyright.” The “claim of copyright” corre¬ 
sponds to the notice of copyright on a published work. It is 
the owner’s formal declaration of his copyrightable interest 
iii the unpublished work. 


The Copyright Law prescribes no form for the “claim of 










copyright,’ 7 as it does for “notice of copyright” (Sec. 18). 
The Copyright Office, in its Rules and Regulations (Copy¬ 
right Office Bulletin, No. 15, issued 1926) indicates in 
parenthesis in Sections 22 and 23 that the “claim of copy¬ 
right” for unpublished works should preferably take the 
form of an application for registration and not that regis¬ 
tration need be effected unless such is desired (17 U.S.C.A. 
following Sec. 53, pp. 180,183). The respondents, on page .3 
of their Supplemental Brief, have cited and quoted from 
said part of the Rules and Regulations, but have failed to 
disclose that said part is entitled “How to Secure Regis¬ 
tration.” 


In a further attempt to support their erroneous position, 
the respondent,s cite Sections 54 and 55 of the Copyright 
Law. Section 54 provides in its pertinent parts that “when¬ 
ever deposit has been made in the copyright office of a copy 
of any work under the provisions of this title, be [the regis¬ 
ter of copyrights] shall make entry thereof” in his records. 
And Section 55 provides in its pertinent parts that “in the 

case of each entry the person recorded as the claimant of 
the copyright shall be entitled to a certificate of registration 

under seal of the copyright office,” containing certain 
prescribed information. Section 54 would be useless if 
registration was required at the time of deposit of copies 
as Section 56 provides for recording of all copyright regis¬ 
trations, and does not re?or to articles that are ouly de¬ 
posited. Furthermore, contraiy to the contention of the 
respondents, the entry provided for in Section 55 does not 
contain the information which appears on the certificate 
of registration because said entry docs not record registra¬ 
tion but merely deposit of copies. The application for 
registration is the source of the information contained in 


the certificate of registration. The entry in question is to 
show that the copies have been deposited which, under Sec- 
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tion 10, is a prerequisite to registration of a claim to copy¬ 
right and the issuance of a certificate of registration. 

The Copyright Law does not require registration of a 
claim to copyright at any time during the life of the copy¬ 
right. The registration fee provided by the Act is not to 
raise revenue, hut is to defray the cost of registration if 
and when sought by the copyright owner. 

Section 56 of the Copyright Law, quoted in part on page 
5 of the respondents’ Supplemental Brief, imposes on the 
Register of Copyrights the duty of indexing, cataloguing 
and publishing certain information as he may have, for 
Sec. 10 (the registration provision of the Act) provides 
merely that a “person may obtain registration of his claim 
to copyright ° ° °.” Sections 57 and 58 make such in¬ 
formation available to the public. No “official registry” 
as conceived by the respondents, is contemplated in the Act, 
nor can such be effected without materially changing the 
law. 

The reason for the requirement that copies of a published 
work be deposited in order to obtain registration of a claim 
to copyright thereof, is that the Copyright Office have proof 
of the existence of the copyright sought to he registered. 
The purpose of registration, in turn, is simply to provide 
for the benefit of the copyright owner a permanent record 
of liis copyright and to facilitate the matter of proof there¬ 
of. That portion of Section 56 of the Copyright Law not 
quoted by the respondents, provides that “the current 
catalogues of copyright entries and the index volumes 
herein provided for shall he admitted in any court as prima 
facie evidence of the facts stated therein as regards any 
copyright registration.” 

In the case at bar, copyright attached to the article by 
virtue of Section 3 of the Copyright Law as the magazine 
containing the article was published with notice of copy- 
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right thereon in accordance with the Copyright Law. Regis¬ 
tration, deposit of copies and any other like steps taken in 
the matter do not serve to spread upon the records of the 
Copyright Office or the Library of Congress, or elsewhere, 
any information regarding a particular article contained in 
a copyrighted magazine. Consequently the respondents’ 
arguments are not only unfounded, but are clearly inappli¬ 
cable to the present case. 

Respectfully submitted, 

Gibbs L. Baker, 

Horace S. Whitman, 

Luther Erwin Angle, 

Counsel for Petitioner. 
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In The 



October Term, 1938 


No. 222 


The Washingtonian Publishing Company, Inc.,- 

Petitioner, 



Dbew Pearson, Robert S. Allen and Van Rees Press, Ino., 

Respondents. 


PETITION FOR REHEARING 


To the Honorable The Chief Justice of the United States 

and the Associate Justices of the Supreme Court of 
■ ■ 

the United States: 

J 

The respondents, Drew Pearson, Robert S. Allen and 

■ 

Van Rees Press, Inc., pursuant to Rule 33, respectfully 
petition for a rehearing of the above entitled cause, a de¬ 
cision adverse to them having been rendered on January 
30, 1939, Justices Black, Roberts and Reed dissenting, and 
in support of their petition respondents state: 




THE FUNDAMENTAL SEASON FOR THIS PETITION. 


The majority opinion holds that deposit of copies and 
registration of the copyright of a work published with the 
required notice are not necessary to create the right to main¬ 
tain a suit for infringement, but that such a right actually 
exists immediately upon publication with notice, the statu¬ 
tory requirements of deposit and registration being mere 
formalities with which the copyright proprietor may comply 
at any time before a suit for infringement is instituted. 

The majority opinion thus changes the general concep¬ 
tion of the copyright law as it affects published works. Al¬ 
though the strict requirements of the statute actually re¬ 
main the same, it is no longer necessary, as a practical mat¬ 
ter, to deposit copies and obtain registration of copyright 
thereof except where there has been an infringement and 
suit is to be instituted in connection therewith, or where 
demand for copies has been made by the Register of Copy¬ 
rights. This presents an anomalous situation which was 
clearly not contemplated by the majority opinion, but which 
is so real and is fraught with such unfortunate consequences 
that the respondents consider it their duty to afford an 
opportunity for a rehearing. 



SUMMARY OF REASONS FOR REHEARING. 


1. The majority opinion amends the Copyright Act of 
1909 by eliminating the incentive for prompt deposit and 
registration provided by Section 12, and by changing Sec¬ 
tion 13 to make it impose upon the Register of Copyrights 
a duty to police the entire publication field in order to make 
it possible for him to comply with other sections of the Act. 



2. The majority opinion virtually imposes a penalty for 

strict compliance with the requirements of the Act concern- 

■ 

ing deposit of copies and registration of copyright of pub¬ 
lished works. This it does by giving the ultra conscientious 
copyright proprietor—the proprietor who promptly deposits 
his copies and pays the registration fee even though no suit 
for infringement be contemplated and no demand by the 
Register of Copyrights has been made or is even antici¬ 
pated—no advantage which is not enjoyed by the copyright 

I 

proprietor who elects to save the trouble and expense of 
deposit and registration until infringement proceedings 
are about, to be instituted or imtil the Register makes 
demand. Conversely, it visits no disadvantage whatsoever 
upon the copyright proprietor who ignores the deposit and 
registration provisions until infringement proceedings are 
about to be instituted or until the Register makes demand. 

3. The majority opinion invites disregard for the copy¬ 
right law on the part of copyright proprietors of published 
works by assuring them that they need not go to the trouble 
and expense of depositing copies and registering their copy¬ 
rights unless and until an infringement proceeding is about 

to be instituted or the Register makes demand. 

4. The majority opinion favors copyright proprietors of 
published works because they are allowed to ignore, with 
impunity, the deposit and registration provisions, and the 
trouble and expense incident to compliance therewith, un¬ 
less an infringement proceeding is about to be instituted or 

the Register makes demand, whereas proprietors of unpub¬ 
lished works under Section 11 must make deposit and secure 
registration of copyright before the copyright itself can be 
obtained. 

5. The majority opinion renders of little value the official 
registry and the catalogues and indexes required by the Act 
because copyright proprietors of published works, whose 
registrations have, in the past, constituted more than 70% 
of the total, may be expected to take advantage of the mone- 
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tary saving afforded by the changed concept of the deposit 
and registration provisions. As a result the catalogues and 
indexes thereto published by the Copyright Office will be 
limited largely to ^published works and will thus fall far 
short of presenting a complete registry of copyright works 
and fulfilling its purpose of supplying such data to collec¬ 
tors of customs and postmasters in accordance with the 

lists prepared by the Secretary of the Treasury and the 
Postmaster General under Section 57. 

6. The majority opinion shifts to taxpayers in general 
the burden now carried, as contemplated by the Act, by 
copyright proprietors. Inasmuch as approximately 80% 
of the revenue of the Copyright Office is realized from regis¬ 
trations of published works, it is obvious that a material 
decrease in such registrations will result in the operation 
of the Copyright Office at a substantial loss, rather than at a 
profit as in the past, and will necessitate an appropriation 
from the general funds of the United States if the Copy¬ 
right Office is to continue in existence. 

7. The majority opinion fails to take into consideration 
and give efiFect to all provisions of the Act. It does not even 
list, among “Pertinent portions of the statute”, Sections 56 
(requiring indexing of copyright registrations and printing 
of catalogues of copyright entries), 57 (providing for 
prompt distribution of the catalogues of copyright entries 
to collectors of customs and postmasters to prevent impor¬ 
tations prohibited by Sections SO and 31), and 58 (requiring 
record books and indexes to be open to public inspection). 

8. The respondents’ contention takes into consideration 
and gives effect to all provisions of the Act. It gives to the 
copyright proprietor the exclusive right to print, publish, 
and do the other things enumerated in Section 1 upon his 
compliance with the deposit and registration provisions. 
Until such time he has no right to sue for an infringement. 
So he must deposit and register promptly—without delay— 
if he wishes to avoid a period during which an infringement 
may occur for which he cannot sue. 
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III. 

REASONS FOR REHEARING. 


1. The Majority Opinion Amends the Copyright Act. 


The majority opinion amends the Copyright Act of 1909 
by eliminating the incentive for prompt deposit and regis¬ 
tration provided by Section 12. This it does by holding that 
the right to maintain a suit for infringement is created at 
the same time as the copyright itself—upon publication with 
the required notice—and that the statutory requirements of 
prompt deposit and registration are mere formalities with 
which the copyright proprietor may comply at any time 
before suit for infringement is instituted. True, the opinion 
purports to give effect to the word “promptly ’ f as repeated 
in Section 13, but it is obvious that, as there used, the word 
is practically meaningless because the sole purpose of that 
Section is to impose a penalty for failure to deposit copies 
after a demand therefor has been made by the Register of 
Copyrights. This demand may be made “at any time after 

the publication of the work”. Even after demand a copy¬ 
right proprietor living in the United States has three 

months within which to comply. 

Inasmuch as the Register of Copyrights has no practical 
moans of knowing who has published with notice of copy¬ 
right but without depositing copies and obtaining registra¬ 
tion, the requirement of promptness may be said to be of no 
significance in Section 13: Obviously, that is the reason the 
Register is, by the plain language of the Section, merely 
given the authority, and is not compelled, to make demand 
upon the proprietor to deposit copies and obtain registra¬ 
tion. 

Therefore, the majority opinion makes the Copyright 

Act of 1909 similar to that in effect in many European 

■ 

countries, although the Congress of the United States has 

consistently refused to change our law' to conform to that 
of Europe. There a copyright and all of the privileges 
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pertinent thereto are secured automatically and without 
any notice of copyright. Nor is any deposit necessary or 
required for any purpose. Under our Act, as now inter¬ 
preted by this Court, deposit and registration are theoreti¬ 
cally required in all cases, but are only actually necessary 
when suit is contemplated or demand is made for copies. 

The majority opinion also amends the Copyright Act by 
making it mandatory, instead of permissive, for the Regis¬ 
ter of Copyrights to demand copies of all works published 
with notice of copyright. This becomes necessary in order 

to insure the revenue contemplated by the Act for the 
registration of published works and also to insure the 
publication of complete catalogues and indexes of copy¬ 
righted works as contemplated by Section 56. Prior to the 
rendition of the majority opinion, the Register of Copy¬ 
rights could rely upon the requirement of promptness to 
secure copies and the information incident to registration. 
However, if the interpretation enunciated by the majority 
opinion be allowed to stand it will mean that the Register 
must look to Section 13 not as a convenience in the case 
of an emergency but as imposing upon him a duty to 
■police the entire publication field in an effort to keep him¬ 
self advised of works published with notice of copyright 
so that he may examine his records and determine whether 
or not proper deposit and payment of the registration fee 
have been made. Even then, the difficulties attending such 
a duty, and the large field staff which would obviously be 
necessary, would appear to be such that it would be im¬ 
possible for the Register to realize the revenue essential 
to maintaining his office, as in the past, or to publish ade¬ 
quate catalogues. Surely such a result is not contemplated 
by the Act. 

2. The Majority Opinion Virtually Penalizes Those Who 

Comply with the Law. 

Although the exclusive right of a copyright proprietor 
to print, publish, vend, and do the other things enumer- 
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ated in Section 1, arises only “upon complying with the 
provisions of this Act”, the majority opinion gives that 
right, at least potentially, to all persons who have secured 
a copyright by publication with notice thereof irrespective 
of deposit and registration. The Act clearly contemplates, 
and many court decisions have so indicated, that one of its 
principal purposes is to provide an official registry of copy¬ 
rights, together with a showing as to when the monopolies 
were acquired so that all may know when they will end, and 
Section 56 requires the Register of Copyrights to print at 
periodic intervals catalogues of copyright entries, together 
with indexes thereto, which, in the aggregate, are obviously 
expected to be representative of all existing copyrights. 
However, the majority opinion makes unnecessary the de¬ 
posit of copies of published works and payment of the regis¬ 
tration fee except when a suit is to be instituted for infringe¬ 
ment, or when a demand is made by the Register under Sec¬ 
tion 13. Thus a copyright proprietor, who complies with 
the clear requirements of the statute regarding deposit and 
registration, irrespective of the changes wrought by the ma¬ 
jority opinion, actually pays a penalty for such compliance 
unless a demand has been made for deposit or unless a suit 
for infringement is to be instituted. The cost of the copies 
deposited, and the amount of the registration fee, would 
otherwise be an entirely unnecessary expense. 

3. The Majority Opinion Invites Disregard of the Law. 

Inasmuch as the majority opinion makes necessary the 
deposit of copies and registration of published works only 
when the proprietors of the copyrights thereof are about 
to sue for infringement or have received a demand from 
the Register of Copyrights, it would be poor economics for 
a copyright proprietor of a published work to make de¬ 
posit and pay the registration fee under any other cir¬ 
cumstances. The chances that it will become advisable 
for him to suo for infringement are comparatively neg- 
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ligible, as is also the possibility that the Register of Copy¬ 
rights may learn of his publication with notice and of his 
failure to deposit. Furthermore, he can lose nothing by 
waiting to deposit and register after infringement has 
taken place or after the Register has made demand. True, 
in the latter case his copyright will become void and he 
will be liable to a fine if be does not make deposit within 
three months, but compliance within that time may hardly 
be considered a hardship. 

Under these circumstances it would be small wonder if 
publishers who pay hundreds of dollars to the Copyright 
Office each year for registration of the copyrights of pub¬ 
lished works should hail the majority opinion as affording 
a means for large savings at the expense of the general 
public and without fear of untoward results. Furthermore, 
as stated in the dissenting opinion of Mr. Justice Black, “it 
is unreasonable to assume that an owner of a copyright will 
voluntarily make the extent and limitations of his monopoly 
more public than the law requires.” 

4. The Majority Opinion Favors Copyright Proprietors of 

Published Works. 

The requirement of prompt deposit contained in Section 
12 and made the subject of reference in Section 13 applies 
only to published works. Section 11 of the Copyright Act 
provides for the copyright of wnpublislied works “by the 
deposit, with claim of copyright, of one complete copy of 
such work”, etc. No notice of copyright is required. The 
copyright and the right to sue for infringement thereof are 
created at one and the same time by making deposit and 
securing registration as required. Therefore, a proprietor 
of a copyright obtained under Section 11 must have made 
the required deposit and paid the registration fee before 
he even became a copyright proprietor. 

The copyright proprietor of a published work, on the 
other hand, becomes a copyright proprietor immediately 
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upon the publication of his work with notice of copyright 
as required by Section 9 of the Act. The majority opinion 
states, in effect, that he may enjoy the monopoly thus 
acquired without further compliance with the Act unless 
he should find it advisable to bring suit for infringement 
or unless he should receive a demand from the Register of 
Copyrights. It should be remembered that the demand 
itself is no reflection upon the copyright proprietor and is 
practically no burden upon him because it gives him three 
months to deposit copies—to do that which he was origi¬ 
nally to have done promptly. 

Thus, under the interpretation placed upon the Act by 
the majority opinion, the proprietor of the copyright of a 
published work must have complied with no requirement 
of the Act save that regarding publication with notice of 
copyright, except in the case of suit for infringement or 
a demand by the Register, whereas the proprietor of the 
copyright of an unpublished work must have complied with 
all requirements of the statute in the first instance. 

5. The Majority Opinion Renders of Little Value the Official 
Registry and the Catalogues Required by the Act. 

Section 54 of the Copyright Act requires the Register 
of Copyrights, whenever a copy of a work has been de¬ 
posited, to “make entry thereof” in “such record books in 
the Copyright Office as are required to carry out the pro¬ 
visions of this Act”. This is only possible where deposit 
is made and accompanied, as required both in the case of 

published and of unpublished works, by a claim of copy¬ 
right in the form of an application for registration con¬ 
taining various data which Section 55 provides shall ap¬ 
pear on the certificate of registration to which every copy¬ 
right claimant is entitled. 

Section 56 provides that the Register of Copyrights 
“shall fully index all copyright registrations and assign¬ 
ments and shall print at periodic intervals a catalogue of 
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the titles of articles deposited and registered for copy¬ 
right, together with suitable indexes, and at stated inter¬ 
vals shall print complete and indexed catalogues for each 
class of copyright entries”. 

Section 57 provides for the distribution and public 
sale of the catalogue. The Copyright Office is required 
“promptly” to distribute the current catalogues as they 

are issued “to the collectors of customs of the United 
States and to the postmasters of all exchange offices of 
receipt of foreign mails, in accordance with revised lists 
of such collectors of customs and postmasters prepared by 

the Secretary of the Treasury and the Postmaster-General, 
. . .” The purpose of this provision is to acquaint the 
postmasters and the customs officers with the titles of, and 
other information concerning, all works copyrighted in the 
United States in order to enable them to prevent the un¬ 
lawful importation of copies of such works printed in for¬ 
eign countries. 1 

Section 58 provides that “the record books of the Copy¬ 
right Office, together with the indexes to such record books, 

1 Section 30 prohibits the importation of any article bear¬ 
ing a false notice of copyright, or of any piratical copies 
(actual copies or substantial reproductions) of any work 
legally copyrighted in the United States. (See Article 
543(a) of the 1937 Customs Regulations, Treasury Depart¬ 
ment, Bureau of Customs.) 

Section 31 prohibits the importation of piratical copies of 
any hook during the existence of its American copyright, 
and, with certain exceptions, of any copies thereof, although 
authorized by the author or proprietor, which have not 
been produced in accordance with the manufacturing pro¬ 
visions specified in Section 15. 

Section 32 provides for seizure and condemnation of 
articles imported (except in the mails) in violation of Sec¬ 
tions 30 and 31. 

Section 33 empowers and requires the Secretary of the 
Treasury and the Postmaster-General “to make and enforce 
such joint rules and regulations as shall prevent the im¬ 
portation into the United States in the mails of articles pro¬ 
hibited importation by this Act”. 
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and all works deposited and retained in the Copyright 
Office, shall be open to public inspection”. 

The entries in the record books of the Copyright Office, 
and the catalogues of such entries, together with the in¬ 
dexes thereto, are obviously intended to represent a com¬ 
plete list ■ of copyrighted works. Otherwise, they would be 
of little value to customs officers, postmasters, libraries, 
and interested private individuals. However, this purpose 
would not be accomplished under the majority opinion 
making necessary deposit and registration of published 
works only if suit be contemplated or if demand be made. 
The result would be that, with minor exceptions, only 
^published works would be deposited and registered. In¬ 
asmuch as published works constitute more than 70% 2 of 
all registrations, it is readity seen that the omission of a 
large number of published works from the catalogues 
would defeat one of the plain purposes of the Act. 

6. The Majority Opinion Shifts to Taxpayers in Oeneral the 

Burden Now Carried, As Contemplated by the 

Act, by Copyright Proprietors. 

The Congress contemplated that the persons who are the 
beneficiaries of the privileges granted by the Copyright Act 

2 The Annual Report of the Register of Copyrights for 
the fiscal year ending June 30, 1937, page 2, shows that 
there were 154,424 registrations. Of these, 112,510 were 
registrations of published works at $2 each; 31,874 were 

registrations of unpublished works at $1 each; 1,451 were 
registrations of photographs, without certificates, at $1 
each; and 8,589 were registrations of renewals of all types 
at $1 each. 

The Annual Report of the Register of Copyrights for the 
fiscal year ending June 30, 1938, page 2, shows that there 
were 166,248 registrations. Of these, 118,153 were regis¬ 
trations of published works at $2 each; 35,947 were regis¬ 
trations of unpublished works at $1 each; 2,208 were 
registrations of photographs, without certificates, at $1 
each; and 9,940 were registrations of renewals of all types 
at $1 each. 
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should bear all, or at least a substantial part, of the cost of 
its administration. Otherwise, the registration fees re¬ 
quired by Section 01 would have been omitted, and the Con¬ 
gress would not have taken the trouble to increase the regis¬ 
tration fee of unpublished works from $1 to $2 as it did by 
the Act of May 23, 1928. 3 As a matter of fact, the annual 
reports of the Register of Copyrights show that the Copy¬ 
right Office has, since its organization in 1897, earned more 

in fees than it has expended. For the fiscal year ending 

3 The Act of May 23, 1928, 45 Stat. 714, increasing copy¬ 
right fees is set forth in full on pages 28 and 29 of the 
Annual Report of the Register of Copyrights for the fiscal 

year ending June 30, 1928. The Committee on Patents, to 
which the bill (H. R. 6104) was referred, submitted its re¬ 
port (House Report No. 353) unanimously approving the 
same. This report, which appears in full on Pages 29 to 31 
of the said Annual Report of the Register of Copyrights 
clearly shows that the registration fees should be commen¬ 
surate with the cost of the service performed by the Copy¬ 
right Office and that the beneficiaries of the privileges 
granted by the Copyright Act should pay the expense of its 
administration. The House Report contains the following 
significant statements: 


“This bill proposes an increase of the registration 
fee from $1 to $2 for each registration made, which is 
to include a certificate of such registration, and a cor¬ 
responding increase in the subsidiary fees for the recor¬ 
dation of documents, and their comparison, and for 
seai’ches and for renewals, etc.... 

“ . . . The fees now paid do not cover the actual cost 
of the service performed, including salaries, supplies, 
printing of blanks, certificates, and circulars, and of the 
Catalogue of Copyright Entries, nor the overhead 
charges of the Copyright Office for space, light, and 
heat, etc. 

“Under all the circumstances the increase in fees pro¬ 
posed by the bill seems reasonable. ...” 
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June 30, 1937, 4 112,510 published works were registered at 
$2 each, thus bringing to $225,020 the total revenue realized 
from this source. This amounted to more than 80% of the 
gross revenue of the Copyright Office. During the fiscal 
year ending June 30, 1938, 5 118,153 published works were 
registered at $2 each, thus making a total revenue of 
$236,306 from this source alone. If the present decision of 
the Court had been in effeet during the two fiscal years 
mentioned, it may be conservatively stated that more than 
100,000 of those published works which were deposited and 
registered would never have appeared in the Copyright 
Office. 0 

Inasmuch as there are relatively few suits for infringe¬ 
ment of published works as compared with the more than 

4 See the Annual Report of the Register of Copyrights 
for the fiscal year ending June 30, 1937, page 2. 

5 See the Annual Report of the Register of Copyrights for 
the fiscal year ending June 30,1938, page 2. 

“It may be of more than passing interest to note the re¬ 
action of the well-known publishing business trade maga¬ 
zine, EDITOR & PUBLISHER, toward the interpretation 
placed upon the Copyright Act by the majority opinion. 

If the comments of that publication be considered indicative 

of the attitude of the publishing business, as they may well 
be, there is no question but that registrations of published 
works will sharply decline almost immediately. The com¬ 
ments appeared in the February 4, 1939, issue in the form 
of an editorial entitled “Copyright Anomaly” which states: 

“Trouble looms for publishers in the decision this 
week by the U. S. Supreme Court on copyright protec¬ 
tion. As we read the court's ruling, it seems to mean 
that matter on which a publisher claims copyright need 
not be deposited in the Library of Congress with the 
reasonable promptness that all have assumed until now 
was required, nor need a copyright fee be paid at the 
time of publication. He publishes his claim with a copy¬ 
right line at the time of publication, and it appears that 
the court will sustain his claim against another, who 
assumed that the absence of copy from the Library of 
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112,000 registrations per year, it is evident that the fees 
provided by Section 61 in connection with published works 
would amount to merely a nominal sum if paid only by those 
who contemplate infringement proceedings, or who make 
deposit and secure registration only after demand under 
Section 13. This is obviously true because, as heretofore 
stated, there is no way for the Register of Copyrights to 
learn of a failure to deposit copies except by examining 

every published work carrying a copyright notice, or 
through information voluntarily furnished by interested 

parties. Thus there would be shifted to taxpayers in gen¬ 
eral the burden now carried, as contemplated by the Act, 
by copyright proprietors. 

7. The Majority Opinion Fails to Take Into Consideration 

and dive Effect to All Provisions of the Act. 

The Court has frequently called attention to the fact that 
every section and provision of a statute should be inter¬ 
preted by reference to every other and that one part should 
not be construed so as to annul or destroy that which has 
been granted by another, but the construction should be 
such as to permit all sections to stand together. Deposit of 
copies and registration of copyright, are clearly required 
by Section 12, and are not merely made obligatory as con¬ 
ditions to the right to sue for infringement or in response 

Congress indicated that the matter was free to all 
comers. 

“We often fail to understand the logic of judicial 
decision, and we see in this one a chain of legalistic 
reasoning which defeats the evident intention of the 
legislature. It destroys the law, because Congress 
neglected to include a glossary of the statute’s key 
words, and it is the sort of decision which makes work 
for the shyster lawyer, trouble for the honest pub¬ 
lisher, and profits for the crook.” (Emphasis supplied.) 
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to a demand by the Register of Copyrights under Section 
13. Further evidence of this fact is found in the provision 
of Section 56 requiring indexing of copyright registrations 
and printing of catalogues of copyright entries, in the pro¬ 
vision of Section 57 requiring prompt distribution .of the 
catalogues of copyright entries to collectors of customs and 
to postmasters to prevent importations prohibited by Sec¬ 
tions 30 and 31, and in the provisions of Sections 54 and 58 
requiring the maintenance of an official registry and that 
the record books and indexes he kept open for public in¬ 
spection. As previously stated, the official registry and the 
catalogues and indexes compiled therefrom are obviously 
intended to contain information concerning all copyrighted 
works, not only unpublished works copyrighted under Sec- 
11 and published works copyrighted under Section 9 whose 

m 

proprietors have instituted infringement proceedings or 
have received a demand from the Register, but also pub¬ 
lished works copyrighted under Section 9 and never made 
the subject of infringement proceedings or the object of a 
demand from the Register. However, if the construction 

imposed by the majority opinion be permitted to stand, 
these provisions, which represent a clear intention of the 

Congress, will be nullified, at least in large part, and the 
procedure which has been followed by the Copyright Office 
and accepted by the general public for a period of thirty 
years will be substantially changed—changed by judicial 

legislation. 


8. The Respondents’ Contention Takes into Consideration 

and Gives Effect to All Provisions of the Act 


The majority opinion states: 


. . The Act nowhere defines ‘promptly’ and to 

make the continued existence of copyright depend upon 
promptness would lead to unfortunate uncertainty and 
confusion. . . . 
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“. . . Evidently mere delay does not necessarily in¬ 
validate the copyright; its existence for three months 
after actual notice is recognized. Without right of vin¬ 
dication a copyright is valueless. It would be going too 
far to infer that tardiness alone destroys something 
valuable both to proprietor and the public.” 

■ 

■ 

These statements would indicate that the only contention 
urged by the respondents was that the failure of the peti¬ 
tioner p romp tty to deposit copies and secure registration 
was fatal to its right to bring suit for infringement at any 
time, no matter when the infringement took place. It would 
also indicate that the respondents contend that the copy- 

i 

right itself was invalided by tardy deposit. 

The respondents have never contended that the petitioner 
did not secure a valid copyright by publication under Sec¬ 
tion 9 with the required notice. On the contrary, they have 
always admitted its validity. But they have contended that 
the copyright thus secured was a bare right and was not 
accompanied by the right to sue for an infringement there¬ 
of; that the right of suit did not come into existence until 
copies were deposited and registration obtained. Although 
it was suggested that the failure promptly to deposit might 
forever bar a right of action, this contention was not urged 
by the respondents in the argument before this Court; in¬ 
stead, they urged that a failure promptly to deposit merely 
afforded a period during which the petitioner was without 
any right of action and, therefore, could not sue for any 
infringement occurring during that time. 

Under Section 1 of the Act the exclusive right to print, 
publish, vend, and do the other things enumerated, accrues 
“upon complying with the provisions of this Act”. The 
majority opinion makes no attempt to deny the applicability 
of Section 1, or that the deposit and registration require¬ 
ments are “provisions of this Act”, but it does give to a 
copyright proprietor the exclusive right made available by 
Section 1 even before there has been compliance with the 
deposit and registration provisions. 
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The majority opinion stresses the failure of the Act to 
define the word “promptly”. However, it is not necessary 

I 

to have any such definition. The word “promptly”, when 
considered in the light of the entire Act, is nothing more or 
less than a warning that a copyright proprietor can only 

secure the maximum protection under the Act by depositing 
and registering without delay, because he has no exclusive 
right to print, publish, etc., until after he has complied with 
all applicable provisions. 

If Section 12 be so construed, there will be no destruction 
of the copyright or of the right to sue for infringement, but 
the proprietor will secure the right to sue immediately upon 
complying with the deposit and registration provisions. Sec¬ 
tion 13 is not affected in any way, because the Register may 
still make demand at any time after publication. Because 
of the fact that the great, majority of persons securing a 
copyright under Section 9 will want to be in a position to sue 
for an infringement no matter when it. will take place, they 
will be inclined to make deposit and secure registration 
without delay so that there will be no period when an in¬ 
fringement may take place for which suit will not fie. Thus 
the Copyright Office will he enabled to keep a complete regis¬ 
try of copyrighted material as it has in the past and as con¬ 
templated by the Act, and the catalogues and indexes there¬ 
to required by Section 56 wdll be representative of all copy¬ 
righted works, both published and unpublished, and he of 
maximum value to the collectors of customs, the post¬ 
masters, and to the general public. There will he no de¬ 
crease in the revenue received by the Copyright Office from 

the registration of published works. All copyright propri¬ 
etors will he on an equal basis, whether their works are 
published or unpublished. In short, effect will be given to 
every section and to every purpose of the Act, and the only 
loser will be the person who ignores the deposit and regis¬ 
tration requirements until after infringement has occurred. 
This is as it should be and is the construction which the 
respondents urge upon the Court. 
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W. 

CONCLUSION. 


For the foregoing reasons it is respectfully urged that 
this petition for a rehearing be granted and that the judg¬ 
ment of the United States Court of Appeals for the Dis¬ 
trict of Columbia be, upon further consideration, affirmed. 

Respectfully submitted, 

Elisha Hanson, 

Eliot C. Lovett, 
Counsel for Respondents. 
729 Fifteenth Street, 
Washington, D. C. 

February 21,1939. 
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We, Elisha Hanson and Eliot C. Lovett, counsel for the 
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going Petition for Rehearing of this cause is presented in 
good faith for the reasons stated and not for the purpose 
of delay. 


Elisha Hanson, 

Eliot C. Lovett, 
Counsel for Respondents. 
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The Washingtonian Publishing Company, Inc., 

petitioner 

v. 

Drew Pearson, Robert S. Allen, and Van Rees 

Press, Inc. 

ON PETITION FOR REHEARING 

MEMORANDUM FOR THE UNITED STATES AS AMICUS 

CURIAE 

The Solicitor General, on behalf of the United 

States, submits this memorandum as amicus curiae 
in support of the petition for rehearing in the 
above-entitled cause. 

The interests of the United States which are 

affected by the decision herein are indicated in 
communications received from the Secretary of 

the Treasury, the Chairman of the Joint Com¬ 
mittee on the Library, and the Chairman of the 
Committee on the Library of the House of Repre¬ 
sentatives, a copy of each of which is appended 

hereto. 

These communications disclose that as a result 
of the construction of the Copyright Law adopted 
in the present decision, the Copyright Division of 

131344—3D (1) 


2 


the Library of Congress is likely to lose substantial 
revenues; the Library is likely to be without a large 
number of published works which should be de¬ 
posited in the Copyright Division; and the Treas¬ 
ury Department is likely to be impeded in the en¬ 
forcement of the prohibition contained in Sections 
30 and 31 of the Copyright Law against the impor¬ 
tation of piratical copies of copyrighted works, 
since the Treasury Department necessarily relies 
upon the catalogue of copyright entries furnished 

by the copyright office pursuant to Section 57 of the 
Copyright Law. 

These practical consequences would appear to be 
of significance in determining the intention of Con¬ 
gress with respect to the prompt deposit of works 
published with notice of copyright. These conse¬ 
quences suggest that the requirement of Section 12 
that two copies of the work he “promptly de¬ 
posited” was intended to be mandatory and to be 
accompanied by an effective sanction, and that this 
sanction is to be found in the provision of the same 
section precluding any action for infringment until 
the provisions of the Act with respect to the de¬ 
posit of copies have been complied with. 

For the foregoing reasons it is believed that a 
rehearing in the present case would be in the public 
interest. 

Respectfully submitted. 

Robert H. Jackson, 

Solicitor General. 


M ar ch 1939. 









APPENDIX 



Treasury Department, 
Washington-, Feb. 24,1938. 


My Dear Mr. Attorney General: My attention 
has been invited to the case of The Washing¬ 
tonian Publishing Company, Inc., v. Drc-w Pear¬ 


son, et al., decided by the Supreme Court of the 
United States on January 30,1939. 

In this case the court held that the appellant 
was entitled to protection against copyright in¬ 


fringement from the date of publication of the ma¬ 


terial in question with the statutory notice of the 

copyright claim printed thereon, and that suit for 
infringement could be maintained if copies of the 


copyrighted material were deposited in the copy¬ 
right office before the institution of suit, notwith¬ 
standing there had been no such deposit prior to 


the time of the alleged infringement. 

Section 30 of the Copyright Law (U. S. Code, 

title 17, see. 30) prohibits the importation of pirati¬ 
cal copies of any work copyrighted in the United 
States. Section 31 of the same law (U. S. Code, 
title 1.7, sec. 31) provides that during the existence 
of an American copyright in any book, the importa¬ 
tion into the United States of any piratical copies 
thereof, or of any copies thereof which have not 
been produced in accordance with the manufactur¬ 
ing conditions specified in section 15 of the Copy¬ 
right Law (U. S. Code, title 17, sec. 15), is pro¬ 
hibited. The only means the Treasury Department 

has for determining the existence of an American 

■ 
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copyright of any book or other work are the cata¬ 
logues of copyright entries furnished by the copy¬ 
right office pursuant to section 57 of the Copyright 
Law (U. S. Code, title 17, sec. 57). The copyright 


ol 




ce advises that no listings are or can be made 


in such catalogues until the copyrighted material is 
deposited with the copyright office in conformity 
with section 11 or 12 of the Copyright Law (U. S. 
Code, title 17, secs. 11 and 12). 

It might appear that the law as construed by the 
court in its decision of January 30, 1939, above 
mentioned, permits a situation to arise in which 
the Treasury Department may be under the statu¬ 
tory duty of prohibiting the importation of pirati¬ 
cal copies of books or other works when it would 
have no reasonable means of determining the 
piratical character of the imported articles. This 
would seem to be the unavoidable conclusion unless 
it can be held that the prohibition of importation is 
an “action or proceeding * * * for infringe¬ 

ment of copyright” within the meaning of the last 
sentence of section 12 of the Copyright Law (U. S. 
Code, title 17, sec. 12) which can not be maintained 
until the provisions of the Copyright Law with re¬ 
spect to the deposit of copies and registration of 
such work shall have been complied with. See 
Bbeling & Buess, Inc. v. William H. Biester, col¬ 
lector of customs, etc., and Wright, Tyndale <& Van 
Roden, Inc. (D. C. E. D. Pa., 1935) 28 U. S. Patent 
Quarterly 366. 

As some uncertainty and possible difficulty for 
the Treasury Department might result from the 
construction of law adopted by the court in the 
Washingtonian case, I shall appreciate your advice 
as to whether any further litigation or new legisla- 
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tion to resolve the questions I have touched upon is 
contemplated. 

Very truly yours, 

(Signed) H. Moroenthau, Jr., 

S ecretary. 

The Honorable The Attorney General 

of the United States. 

United States Senate, 

Committee on the Library, 

February 24, 1939 . 

Honorable Frank Murphy, 

The Attorney General, Washington, D. C. 

My Dear Mr. Attorney General : At a meeting 
of the Joint Committee on the Library held today, 
the motion was unanimously adopted expressing it 
as the sense of the Joint Committee that the Gov¬ 
ernment should intervene in the application for the 

rehearing before the Supreme Court in the case of 1 
The Was king to n i an Publishing Company, Inc., 
Petitioner, vs. Drew Pearson, Robert S. Allen, and 
Van R ees Pi 'ess, Inc:, et al., in which an opinion 
was rendered on January 30, 1939. 

The result of this decision will be to affect very 
materially the revenues of the Library of Congress 
through the Copyright Division because it will not 
be necessary for applicants for copyrights to file 

i 

copies of their products and pay the fees unless and 
until they desire to bring suit for infringement. 

The Joint Committee expressed no interest in 
the private phases of this litigation between the 

parties, but it expresses concern over the effect the 

■ u 

decision will have upon the revenues of the Library 
because if this decision sustains as the proper inter- 
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pretation of the present law, it will be necessary 
for Congress to amend the law in order to avoid 
the effects referred to. For this reason the Joint 
Committee felt at liberty to express the view that 
the Government should intervene to protect its 
interests in the pending motion for a rehearing. 

Very sincerely yours, 

For the Joint Committee on the Library, 

By (Signed) Alben W. Barkley, Chairman . 


Congress of the United States, 

House of Representatives, 
Washington, B. C-, February 22, 1939. 

Honorable Frank Murphy, 

Attorney General, Washington, B. C. 

My Dear Murphy : May I not call your attention 
to the recent decision of the Supreme Court in the 
case of the Washingtonian Publishing Company, 
Inc. vs. Brew Pearson, et al. 

Of course as a public official I have neither the 
right nor desire to one way or another affect any 
decisions of the Supreme Court as between indi¬ 
viduals. But there are many cases in which the 
Government is not a party to the litigation, but in 
which the opponents are not only not the only 
parties involved, but as in this case they are not 
even the principal parties at interest, but the Gov¬ 
ernment itself, though not represented technically, 
is much more interested than either or both the liti- 

W 

gants involved. 

To illustrate my meaning, the Copyright Divi¬ 
sion of the Library of Congress took in last year 
more than $298,000 in fees paid to that office. This 
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amount not only paid the entire expense of the 
Copyright Division, but turned in a surplus to the 
Treasury of $56,000. If the decision of the Su¬ 
preme Court in the above-entitled case should oper¬ 
ate as everyone seems to think, it will reduce the 
income of the Copyright Division to probably ten 
per cent of last year’s receipts. Not only that, it 
will deny to the Library a large part, of the books 
which come to the Library as part of the Copyright 
arrangement, and which in themselves have a very 

I 

large monetary value, and a much greater value 
from a library standpoint. 

I cannot conceive of a decision that would be 
more disastrous to this great, Institution than the 
one here in question. 

The right of the author is by no means the sole 
right involved. The concomitant right of the 
people is correctly indicated by the provision in 
Section 13 which provides that if the author does 
not filially comply with all of the provisions of the 
law he loses all right which he held subject to the 

act of compliance. It seems to me absolutely nec¬ 
essary that the Supreme Court should pass on the 

■ 

meaning of the word “promptly” as used in Sec¬ 
tion 12 of the Act, and this for many reasons which 
may not affect the individual litigants in this case, 
but which does affect and will continue to affect the 
administration of the Copyright Division of the 
Library of Congress, and therefore the whole 
Library. 

What I mean is this: If the Court should hold 
that the word “promptly” should mean what it 

says, and as all our previous laws indicated, as 
intended, then another practice to which I here 



call your attention would be prevented, as follows: 
During the past year four hundred inquiries for 
hooks which were supposed to be copyrighted has 
been called to the attention of the Copyright Divi¬ 
sion through the absence of the cards in the card 
index of the Library, showing the books in question 
were not actually registered, that no deposit had 
been made and no fee paid. 

Now it is certainly true that where four hundred 
who are presented with a little printed notice to the 
disadvantage of the Government are caught, that 
there are very probably many thousands who are 
never caught. If the word “promptly” is given 
its full meaning, as the Congress must have in¬ 
tended it should be, the validity of the notice would 
of course be put under question, and knowing this, 
those thousands who are defrauding the Govern- 
ment of its just dues and hooks would no longer 
attempt such nefarious practices. 

It further seems to me that the intention is per¬ 
fectly clear as set out in Section 12 which says “No 
action or proceedings shall be maintained for in¬ 
fringement of copyright in any work until the pro¬ 
visions of this Act with respect to deposit of copies 
of registration of sueh work shall have been com¬ 
plied with.” If this were construed, as it seems 
to me the Congress intended, and as I feel is well 
within the right of the Court to interpret it, would 
in every way help the Government in its receipts 
both of books and money. 

It may occur to one that the best way to clear 

the interpretation of the Supreme Court as it now 

■ _ 

stands would be to amend the law. But, in my 
judgment, there are two reasons against that: The 
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first one it seems to me no property owner should 
he permitted to take advantage of his own laches. 

Secondly, the difficulty of writing a law, that may 
not be again interpreted contrary to what I think 
is the intention of the Congress as in the present 
Act. Third, the promulgation of such a bill would 
unquestionably bring up a long and tedious argu¬ 
ment of the points of the original bill, and finally 
endanger any amendments to the law which a forth¬ 
right decision of the word “promptly” to mean 
“promptly” would make unnecessary. 

It is for these reasons that the Committee on the 

Library of the House of Representatives suggests 
that the Justice Department petition for, rehearing 
of the case in the interest of the United States Gov¬ 
ernment itself, and ask for such interpretation as 
will protect the rights of the people, as seems sim- 
1)1 e enough to do if the Court agree that the rights 
of the Government are paramount to individual 
litigants in this case. 

I am writing this at the request of the Commit¬ 
tee on the Library of the House of Representatives 

of which I have the honor to be chairman. Thank¬ 
ing you for consideration of this, I am 

Sincerely yours, 

(Signed) Kent E. Keller, 

Kent E. Keller, M. C. 


U. S. GOVERNMENT PRINTING OFFICE; 1939 
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IN THE 


Supreme Court of tf)e fHntteb States* 

October Term, 1938. 


No. 222. 


The Washingtonian Publishing Company, Inc., Petitioner, 

V. 

Drew Pearson, Robert S. Allen, and Van Rees Press, 

Inc., et al. 


REPLY IN OPPOSITION TO GOVERNMENT’S MEMO¬ 
RANDUM AS AMICUS CURIAE. 


The petitioner is of the opinion that all of the conten¬ 
tions raised by the respondents in their petition for a re¬ 
hearing had been considered and met in previous briefs 
filed by the petitioner, in the argument of the case and in 
the Court’s opinion herein. In view of the unique memoran¬ 
dum filed by the Solicitor General on behalf of the United 
States as amicus curiae requesting that a rehearing be 
granted in the ease, the petitioner respectfully submits for 
consideration by this Honorable Court the following reply 
in opposition to the respondents’ petition for a rehearing. 



It is noted that the Memorandum for the United States 
as amicus curiae is not an argument based upon any legal 
errors committed by the Court in its decision, but is predi¬ 
cated apparently upon three letters appearing in the appen¬ 
dix to the memorandum on pages 3 to 9 thereof. These three 
documents of about the same date contain assertions which 
have been injected into the case for the first time and are 
not matters of record. We call the Court’s attention to 

the fact that neither the Registrar of Copyrights nor the 
Librarian of Congress have changed their position from 
that taken in the letter of the Registrar of Copyrights to 
the Librarian of Congress, dated September 17,1938, which 
was referred to by the Court hi its opinion on page 8. We 
do not deem it proper to answer the assertions in the 
Government’s memorandum, including the letters appended 
thereto, but we do undertake to answer the questions of law 
raised. 

The memorandum for the United States was not filed 
until Friday, March 3, 1939, some six years after the insti¬ 
tution of the above entitled suit and 7 days after the ex¬ 
piration of the prescribed period for filing a petition for 
rehearing. The Government was at all times cognizant of 
the case and the issues involved therein. A representative 
of the Copyright Office testified at the trial of the case and 
a representative of that office was present at the argument 
of the case before the United States Court of Appeals for 
the District of Columbia and before this Court. The rec¬ 
ord, documents and briefs in the case were readily avail¬ 
able to the Government, and in fact, all of the petitioner’s 
briefs have been submitted to the Copyright Office. On 
several occasions counsel for the petitioner discussed the 
case with officials of the Copyright Office and suggested that 
that office file a brief in the case as amicus curiae, but it 
preferred not to do so. In this connection it is noted that 
in the letter from the Registrar of Copyrights to the Libra¬ 
rian of Congress, dated September 17, 1938 (supra) which 
was written after the decision by the Court of Appeals on 
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April 25, 1938, in favor of the respondents and before the 
granting on October 10, 1938, of the application for the 
writ of certiorari in the case by this Court, the Copyright 
Office expressed its views on the present question which 
are in complete accord with the decision of this Court. 

REGISTRATION OF COPYRIGHT IS NOT INVOLVED. 

The basic fallacy indulged in by the respondents and the 
Government is that the decision in the case by this Court, 
involves the registration provisions of the Copyright Law. 
(U. S. C. A., Title 17.) On the contrary the sole question 
in the case was whether the Copyright Law requires the 
prompt deposit of copies of the work, containing the copy¬ 
right notice, in the Copyright Office as a prerequisite to the 
right to maintain an action for the infringement of the 
copyright obtained under Sections 9 and 18 of the Act. 
This Court held that it did not. 

Registration of copyright is not mandatory under the 
Copyright Law. Section 10 of the Act (the registration 
provision) provides merely that a “person may obtain reg¬ 
istration of his claim to copyright”. Nowhere in the Act 
is registration required, except as a prerequisite to suit. 
(Sec. 12) The petitioner’s reply filed December 16, 1938, 
to respondents’ supplemental brief filed after oral argu¬ 
ment, fully covers this point. 

THE ALLEGED LOSS TO THE GOVERNMENT IS NOT 
ONLY PROBLEMATICAL BUT IRRELEVANT. 

The Government’s memorandum appears to be primarily 
concerned with an alleged loss of registration fees by the 
Copyright Office. It is alleged therein that the Library of 
Congress is likely to be without a largo number of desired 
works. In the latter connection it suffices to point out that 
the Copyright Law itself in Section 13 sets out in unam- 
bigious terms the manner and the right of the Library of 
Congress to obtain any book published that seeks the pro¬ 
tections of the Copyright Laws. 


t 
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As regards the Government's primary concern the de¬ 
cision of this Court should have no effect upon registration 
fees for, as hereinbefore pointed out, the decision in this 
case does not involve the matter of registration of copy¬ 
right. Moreover, it is not to be supposed that the inter¬ 
pretation of a law should be forced by pecuniary interests 
of the Government which may be affected thereby. 

The registration fee provided by the Act is not to raise 
revenue but is to defray the cost of registration if and when 
sought by the copyright owner. Should registrations de¬ 
crease as predicted by the Government the Copyright Office 
would be relieved of the corresponding cost of handling such 
registrations. Furthermore, the Library would be saved 
the cost of handling and storing the works which it is al¬ 
leged would not be deposited. 1 In the Government’s mem¬ 
orandum are presented me rely allegations as to a supposi¬ 
tious decrease in registration fees. The financial effect of 
a decrease in registrations and deposits cannot be even 
roughly estimated without taking into account the saving 
which the Copyright Office and the Library of Congress 
would be able to effectuate as hereinbefore indicated. 

It is concluded that the alleged loss predicted by the 
Government is not only highly problematical but wholly 
irrelevant. 

i Although Sections 59 and 60 of the Copyright law provide for the dis¬ 
posal or destroying of deposited copyrighted works the following quotation 
from the annual report of the Librarian of Congress for 193S, page 429, is 
worthy of note: tf The activities in connection with the care and maintenance 
of the building have been normal for the past year except as to crowded 
conditions due to aceunuihition of library material. The storage facilities 
throughout the building have reached their limit and the resulting conges¬ 
tion. and constant shifting of material have added considerably to the 
duties of the labor force. >T 



THE DIFFICULTIES OF ENFORCEMENT OF SEC¬ 
TIONS 30 AND 31 OF THE COPYRIGHT ACT ARE 
NOT ENHANCED BY THE DECISION OF THE 
COURT. 

The difficulties of enforcement of Sections 30 and 31 of 
the Copyright Act are not enhanced by the decision of the 
Court. Section 5(5 of the Copyright Act relates to the com¬ 
piling and printing of catalogues of copyright entries and 
the entries included therein are only those entries (as dis¬ 
tinguished from entries of deposit of copies) of works 
where the owner of the copyright has exercised the option to 
register conferred upon him in Sections 10 and 55 and has 
elected to pay the specified fee. Until election has been 
exercised and registration secured there is no entry to he 

catalogued. It is presumed, however, that the owner of a 

copyright would register his copyright if there were any 
chance of importation of unauthorized editions of his work 
into this country. 

The entry in the catalogue of the various registrations of 

The Washingtonian magazine as prescribed in Section 56 

of the Act, are shown in the margin.® There is nothing in 

the catalogue entry relating to the registration of the De- 
■ ■■ 

2 Excerpts from page 106, Catalogue of Copyright Entries, Part II, Vol. 
28, 1933: 

Washington Post Daily, fol. (c) 

Washington Post Co. 8428-8517 
No. 20G53, (e) Jan. 1, 1933 (B175803) 
to No. 20715. (c) Mar. 31 (B188452) 

Washingtonian (The) (c) Mayflower 
log corp. S518-8522 
V. 6, 1931, Nos. 10-12. 

Jan. (c) Jan. 10; B1S170G. 

(c) Washingtonian pub. co., inc; 

8523-8529 

V. 7, 1931, Nos 3-9 

June, (c) June 10; B181711 

* -ft -It * * * II * ft 

Dec. (c) Dec. 10; B181717 
Watertown, (c) Chicago bridge & iron 



cember 1931 issue of the magazine, The Washingtonian, 
that would give the Treasury Department any information 

at all about the article, “The Mills of the Gods,” admit¬ 
tedly pirated by the respondents. 

Sections 30 and 31 of the Copyright Laws prohibit the im¬ 
portation into this country of any piratical copies of copy¬ 
righted works whether they be either registered or de¬ 
posited or neither. The catalogues of copyright entries may 
be one source of information to aid in the enforcement of 
these sections, but they are not the sole basis of action by 
the Government. It -may be assumed that a copyright 
owner, alive to his rights, would promptly report any vio¬ 
lation of the law by importation affecting his copyright. 

COBTCLUSXOH. 

For the foregoing reasons it is respectfully submitted 
that the respondents’ petition for rehearing be denied. 

Respectfully submitted, 

Gibbs L. Baker, 

Horace S. Whitman, 

Luther Erwin Angle, 

Counsel for Petitioner. 
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5v*t* w rS times. Ami Mr. Hrownoll was takingrhargo 
, readjustment of eontraets. . . - tho 

* «**£££ these t- t«on rf ^ *«*£-g 

thought , , uu ; ,i; 0 Imamov - - • ' 1 7 ' 

0 f tho editorial n0 , have printed tho issues 

>*■< j f I-';,t, >•,•».«» »»•* »■»«“»«"« h, " r 

**f w *5£U (Tr.liB.MM . 

. i v owm bor. U»S1. issues of Thf H 
T ' ^^blisW as ptanal. Only » JJJ 

S'of the Sni by Pearson 

AKv« Jo in an otTort to make the 

asdKixey ««ith. > Smith frequently 

raagasine a ..J^Limhioum Hall". tTr. 113 - 115 , 

used Pearson =■ xh a "J J- doubled for those two 

T “- W “the Hn'"' Pearson maga- 

vehu* ^ vn - orcaniration iTr. 14 S». 

me" m me Judd * J , m .., ivr of pn »s notices. (Tr. 
they received s .n'-te'.n.v ... - • ^ j ^ Iu f :u -t. there were 
IT. ISO- 154 . Wats. J*'- • • j lSA -,v, for November, 

i- 2.000 copies Prmteilfor|V^ (Tr Utl) It 

as compared " lh ll . ‘ fivers increased the price 

was then that tne . -a. -<• the ma 2 az ine. and Pearson 

thev were willing to sccet ■ ten uinsted his associa- 

de.-ided against pnren^ng n.He^ ^ i;js . 27 - 28 .) 
tion therewith curing - o _ ^-j^Joever for his work: m 

? e r T* We^Serable amount of his own money 
tact, ne expe-utc 

in defraying expend- l ■ ^ ^ pnblicat iou of the Oe- 

, r, oppo.. »«*• p '*”“ 

toher issue, aimou- ^ s-n-r, lv «-^ 

~Tzk-K& ?-r-%Z?L 

e*T «* si? S mT* £rTt X 

ssr A&gr&'GsZ' *»—> *•**• 

VzfM*?- c ?^ ' 
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When Mrs, Banister was a#Ul t , , 
the suspension of the ma.cnriue >vith\h'e 
issue she stated. m part (Tr. li>.MlO). 1X ' vV: «*v r< ^ 

' * ' Hut 1 thttlk 1 CJUl i 

of the tv.apiiue to the terrible ^ Usl ^'ubV 

ve.oped during the period \t r J !j xn t'rsies that » 
Brownell otvrsr.s) wtfi. ...' ' ^ earson 


‘ „ period \[ r p mat .u 

Brownell operated with r;e „ t ? 0:i and \r 


The first “terrible'' eontroversv seems to , 
emrsstcn. either by Mr, Brownell or by a eeidenW J**® ** 

as eoi.or trom the title paue eopv for the l\‘t ikl • * r r ' ;i=; e 

1-^0 When eonuuentiW about' the n! ***** (Tr. 

*"=* ** ^ ^ *• ^ U» “shoS:^^ 


is« 

S, t «a a 

-i—Ci«i bwc withdrawn; “ ,„ v ■ 

head was cone.” (Tr 1 p, irsl , i - , " e tnast- 

, -, - 1 earson had no part m n. 

tril B~*«n that her name shouM 
in. —a. . wa> an asset to the paper. (Tr k;\ 
A-x-ornmn to Mrs, Rinister. the “bi-est outra«"o£? 
rec a cemwcon with a letter , Dfdts.' Ex. G ) whieh Pear-' 
nsrerved :rom cne Mrs. Elizabeth Onativia. of Xew 
lcr-i t ity. wro _id been writinn book review# f or Tf, 
bn: who had no: been raid for several 
r' ^ * -° to know if she should send in eopv 

I;.- ^ : * r **»- She added that Mrs. Baniste'r 

f” »««• ^“ers-" (Tr. 96. 176-1T7.) Pearson 
' Bfn..'. Ex. rl\ to 77e IT 

ih:irid h to Mrs - Banister. The 
. T^-. ^‘ - i *- - Lt? - Onativia than in tie “opinion of 

Tie IT.tsi.Vyf, 

Sk «S°er« 

—a—n> rav -i .. _ . ... . „ 

Mrs. Banis-e- - ■ ‘ _-—. *“ — 2i * it worm tnetr wnue. 

c*—— -v ‘ "™~ 50 hunmant" that she refused to 

Zx. r> * z> - 3ie ^rrole z Ur.er 


he said: 





9 


, . vour letter to Mrs. Onativia came 

i.^nfovtun-'U . - t was a bout to bo mailed to- 
. lU v attontu J • displeased me so much that 

y '■ , T ko,. mirty of tw it be ...t m-™ 

1 have ts* 11 ‘dictated tonight, too late to go out, can 

, v «he also wrote a letter (PltfT s. Kx. (..) 
in the ««»» 0 1 *;. h \ l . h s he, as “vice president and general 
> ttrowneii > w>l<1 , ius;t0Ilia n Publishing Company, and 
>anap' r 1 . /(f| ■ told him. in effect, never 

s editor o a ,. ; un. This admonition was also m- 

o darken In ^ 1 Var son. (Tr. 96-99.) Her relations 
ended to : 'U - resumed at the intercession of the 

' i,h , f e T«dd & Tetweiler. (Tr. 100, 103.) Mrs. Banister 
load ot .‘: r ritnted bv the publicity given the October issue 
KT n Ainatonii". She claimed that it was given at 
,f 7 ' ! -, of 'the magazine and that it conveyed the mi- 
he expel'-c p aid Brownell had bought the pnb- 

iression that i ; (T , 95 .) As a matter of 

Cation and were ope . - ■ . g j j J) sub¬ 
net. the only p«ss Instead. 

d'-^Bani^ter^wntinned connection with the magazine as 
Sirs, bani-te . three notices do not even 

to.he 

mention Pearson. (Tr. - - _. go) Bat she 

every effort to cooperate wiffi her. ^ 

11 * 11 ?- l-S 1 - 1 - u boss that we 

that "it was because I s he reputedly 

could not get along. - i r - ^ s£ > ^ 13 o 139 . 140 .) 

referred to "**.» ' 3 fc ^;Vl failure of the prb- 

Xaturally. alter havi-_ . v ^-t^d the success- 

lication through her own effort.-.• -f— c . ± . rf _ ,, d this 
ful development of ib to the present time. 

SLS®- . 1 * ***«. b P-i <w. »i - 
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. .. .Up,, |'*",'• ««il„| 


>VtVN 


r»aov iho oiroumstjuuH's, it is „ 0 , , * * 

r »*""*««* Which vvtll h" 

thwushMw. Banister as Vioo i' V f ,h “ >'"■1^ 
Ration she is mnv lh *‘, . U . J, ' ut ' ««•! of w lU ,U ' U 

aharactovired by Kixov Su it], * tw *hoMw. J 

. «uui as a ‘sinto sn!*" "#s 

10. lVfetnlants Pearson and -Ulon (Tr ’ fi3 -) 

londant Livenyht, lno.. f„ r tlu .Ku V '"' 1 ^ " i,! > do- 

ix",r. S ; Tr. bAl j n t , u)v p ' lui 1,1 A "Sust, IDs* 

^ 'w .« M s*“r Alw 

" 1 mn ? 11 Raptor railed "The \Yi-~,, )- *• » ,arson "as 
principally with Fnfme x if M»tnirtion” 
He already had a ? tvat df Z ^^ 
haw secured mueh more ),m , , Mlll> ;,lld could 

“The Mills—of the tiff" wh; ,? article. 

*a Ocden Mills b T ho jwJ V s0 ' ' S ’ m,h !la «l "Titten 
^•^.Kvransohfhaf P^emher issue of The Kashi,,,,. 

latter wnff Pear ^ Smith ^ the 

if he eouVi fe f" “ wonld »« »».eh time 

it w;s ,Tr - - Q - 6?. 69.1 So 

paper cco-s -vli a ' ”** fovers ^on stress in his !lew? . 
Srdth ,' - WU ?0 10 senator Glass’ office and see 

** S ~ Allen had i£ 
W-‘ -Vr X~ Jff pa : 5 asd he blp "' Smith very well, 
fort w7V-*he Mills’ article in their 
ns, r : - -C : C -'- Ted '‘ told him to -eo ahead 
wr.-is nw'-w'P ^ f c “ 7 - r,2: ~ year and their book 
they w-ciScirculation. Allen said 
9BRC is. ’fp 1 'rT~? —rationed that he had never re- 
?ay. TrCr Ay-l'-J'" 7~ ~ e rs ?-ed that he wanted no 
^Smrtitt hi Tr«X_“ e . so ** Hie definite nnder- 
T ' I ~ he saw ...V * J ~ se 'he Smith article in any 

Smffih , sv_V~~_' about his conversation 

^ d ^ ed a»i they should pay Smith 



11 

vnVi They determined on ^T»0, which was 
jionu'H'i"^' S ’ | \ (U xva ' s SU1 ,,, 08 (h 1 to lmvo received from 
the WM'*"'*! • ('I',.. UD-70; Slip. par. -.) So Poarson 

'/'/»■ 11 chock (Pltlfs. Ks. ID for *30 to Smith 

sent lll! ; '.oijo w ith a letter (PlttT’s. lOx. 12) thanking 
0,1 rmission to use the Mills article.” (Tr. 63-64.) 

ami Allen considered that they were obtain- 
wood serin! rights”, and this phrase, well-known to 
inK ,„er men, was used hy Allen in his conversation with 
,U '''T Until Pearson and Allen had written articles to 

.old - 0 .U 1 .orinl ri,-h... (To. U. 

‘ ' l l" In September. 1932, after More Meny-Go-liouml had 
been published, Pearson saw Smith and the latter con- 
srratuinted him on the book. Then he remarked that Mrs. 
Banister was very irate heoause part ot the article The 
Mill- of the Gods”, was used in the hook, and that she 
«■ them- Smith UM hot tl». o.nld no. 
do that because he had given them permission to use the 
material. Subsequently. Pearson saw Smith seieial tin s 
and discussed the proceeding, and the latter ex l'^l m ' 
,-o-rei that it should have occurred over an article which 
he'liad sold to them, and also that he should be the cause 
of a “spite suit". (Tr. 62.) 

rz S.oo:»»:.o».- 

of the newspaper world, carried an article (Pfdt.. Kx. - ) 
recarding the decision but made it appemf n e “ r n '°^ ar . 

son and A1 on had pn , JU ) Several days later 

from Wmh .ho « »«> d “""> 

April 10.1935 (DfdtsA Ex. 0): 






' -'O' A'iJ.' '.'h' v ; 
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- : ~jcj : 

■ r : a ,>v '- 




ssw of 77- 'X'-fihr- 

asEOstt- jcHS£ec a* aacae’:.-: «7 

' ' ; - - - :-TC D^rlzr :'r.y ~ar 

' ' - ^-7 — i *-* v-—w--'-- »- -*». 


-— — - ± ~'i ~ . as* : rvc* -V- r iro^i; ••- c* 
:r^" E*. jl. 


- : ■ -7.-1— 




— — - w< *tse«pc 10 : w ib; it : 


ll'f IT f" Tr 


Kic.i rj iae y.- - ; - ; 


. tbt 


* ~~~ - ^rfenStaei Pair?.:- aad AFW fnn. tie 
' ' ' ' ‘ ' ‘ - s ■ ■ 

"p:<5*£ ±z-2zs Xa. 22 far tkt prvGt 


’ • ■ - - 

' ” ‘ * ■ • ■ : r .1 


~~tl tt. from tie r*- 


i : -2s ■ - J,r. 









, < !V proposed finding X* 2S for the prvMrt 


j> i><v r l 

^■■^.v v ''' ■ ■■ - 


■W-* 

t: 


"VVan Sw IVos. Ino- the printer of 
'*'•* "T.".;. • >xas -over paid by the pr.b.ss.-.ew. 

■ •’■•;■ ..:■..:• ; '""r v : /N/ ' 

^wrpr-' ;;"" s ..v J U conneetion with the hook. ^ aix. 
f^V> lb> " 

r* T ' . , r reference so the Auditor nx 5 mrt'# find- 

IA T u ' " .-. U -V hv the defendants ftvm i ',: w* 

*** .. n :hi;*atioa and «i* of the «««* 

<;ntxv. bv the Sitpretne Oottrt m the 
1 ■ I,' -':o iwvide just eennvnsation for the 

^ *?«**- by ^««t* - 

^•o-\ refits'whieh are no: attributable to the infringe- 

r s so. :W. .<4 L. «L sss, SM. 1 * «"»£ to 

a Y,; :: , wr ^o the defendants presented the tesu- 

. • . -. itVS _... 0 .i vrlw bv observation 

-v- of severs! expert w....t»e>—...< •• 


d to fort:: a jcvisr-r.ent as to a 
neither party will have what 
• I*. S. 4tK I- od. Soo. 

on: that the por- 


sr.d exivrier.ee were or.shr.. 

••fair apportionment so tr.s 
justly bo'oncs to the other. 

Those witnesses were ir. <otupic««r - J,. 

tier, of the oronts attributable to the use or the jri^*d 

.......-r.*- verv — 111 ‘ ' . 

. V. ' - ss 55 c£.\ The:r estimates, 

,Depositions, pp. <-iO. o., tv- cv- x 

given in rereentspes of sales, varied «»- - ^ l- ee-’t 

o---tenth of i rer een: Den. fir) to a possxb.e - l« «* 
h, .... .vntr-ste most favored was x per cent a. 
. 21. 37. 44. 6S). One witness expressed the 

... t ....... - r - : he book was bought 

«SLS! 1; S More MerrrG^Ro^ by the authors of 


J—V:.“ “•••: irrdceii'f v ti* 

- Ti'rL? 4 r r'i* ru V- ~*r "‘- z *-* 

— : tih t-Ylj * -rr7:nr*-i yi t* ^g - 

I.* Cn* Z*±-7 Inrj f' r xzxi -v* i‘ 



I Vvs&tngton X■iTry-G.j_g ;/un ^„ 

a* S* t^> The-. v 

Je papers witnesses* n ® w * tue in 


of t&e b,; uk e - * ss*: 

***** *■«** ** 

Wasmnrton Merry-Go-Round-^^ pi 1 ° Ce 600 ^ 

and tt had been a best ^ ^ 

copies bavins been sold. f D en ? ,l\ ^5 ir ACC0 

book—J/ore J lernj-Go-Round—v^s 'L *i *** sea ^i 
^ael and. because of tbe .success of theL?^ ° f * 
aa advance sale of 20.000 copies. f D en o f ’.^ 6 »** 
Tertis in 2 : retrarrlinrr Morp M^mr-Tn t> ^ 4 7 a ^- 

<^£^2£i2 * er r*^& 

Mde of Ogden Mffls in the advertuiS^ptTrefTre^ 

USSSi £ SL^^f 
Z^r^JT 3 -’ Ex - C) and in —“fs 1 ^ 

, . ' re ferenee was taken from pace 134 of the 

?°°i"'Tr « rl 3 P n 3 1 ° f the infr « material” 74 
,f .1 ' ‘ '* familiarly, the book reviews and other pnb- 

the infrlnT" °! ^.^nj-Go-Round did not notice 
of inn, Tb? material; m fact, scant mention was made 
HfF | ' , . 18 apparent from comments which the plain- 

ev!n lenHon ^ ^ 13 P nb,;<,af!ons ’ ^ * not 

emnh s’ v ^ *" SeVen , of them - while the other six do not 

him as one of th ow^ 1 ^’ f ° r elam P le > merely mentions 
of the comment ’ ^ Izard8 of Reconstruction”. In none 
material. (Pltff’s! ^ ^ ° f tbe infr!n ^ n - 

inttepubiSifinfrIi °£ ered tbe testimM y of five experts 

House wioh‘ L d: ^ ry ^ iIaUle ’ Ed!t0r ° f Rand0m 

’ ° haS been ln the Publishing business for 29 years 




_ _ Can fold. who Las been with Harper i 
( rvp lT - 1? - ): * to-jS. and has b^ti President since 1931 

L - siMQar vto ^ 

'tv-.'- 3--'>- ,) • • jg -21 and Las been President o, Simon 

,:,vinr busing-' blist=eB t in 1934 (Dep. 62): Wm 

Shuster ^ President of Jniian Messner. Inn, 

^° - v, d !5 rears’ previous experience m Ue 

1933 . - av ^~ ( ^ * 40 ). George J- IftcAf, who 

paW^f wh^D^abledav, Doran Publishing Compsnr in 
started with ^ ^„ eraI r; ;inaz er of the Doobkday, Doran 
193- and l " n ( °* : ^ 57 . 5 =). AH of these men have had 
Boo* >hops P ^ the pcblic a; , ; ^ a l which vanoos 
experience in ': “ 22-33. 41-43, 50, 61-62, 63.) 

a^r^rnent that the snceess o, 2 so}ne„ such as 
^ \TZ,%-Round. to 2 best seller, such 2 , 
J«rry^oX«»d. would be primarily due to the fact that it 
^ t . more 0 f the same type of materia! by the =ame 
P Tor M*p 1S-20, 34. 31. 3336, 43. 44, 50-34, 00, 63, 64, 

66 ) Thev al o atrree that the ~ 1 i pages of non-pufcliemed 
bringing material would not be responsible for more t_an 
or- of the sales; in fact, the majority estimate not more 
than 1 «.• (Dep.: Tlecht, “less than lfe”, “but it may be 
• 1r c” (p 55) • Maule,“not more than 155” (p. 21); Canfield, 
“a fraction of 1% ” <P- 37); 3/«s»cr, “infinitesmial” (44); 
and Sim on, 11 a maximum of one-tenth of 1 /« (p. 6-) -) 

« Attention U failed to tie reasoning a * K»dr 

“Let me trr to evaluate these seven and a Tarter PJ ‘ ' 

publishing £Lt of mew. If * 



sms 

SitJ S^e°n“T, d o^ »r”tha« this is nstgh.v -hat the «—« 

to a best seller generally does selL advance sale -as 20,000 

“If it is true, as the retards udmade, that tne ansa. ^ 

copies, I would sar that the *>/ „blieatioa jban before. One must 

^e^rioT^rth 5 : 1 ^ a?** « ^ w» 

copies that were sold after publication. pointed out the especial 

“If it/- »* “fo^iftt can SThown &t the publisher, used 
virtue, of Pf/Sit in th^ir advertisements, I would saj that some 

these pages ? s ,^“.t—though an eitremeir inaccurate one—ought be 
percentage judgment “““go reT iewers did not single ont these 

made. In view of tb ' f “ rt „ “tL? JAdvertising bait, I would hesitate 
pages, and thatttqr on tbpm whlta ,^v e r. Were I then to be 

to P}ace . m ^ ]d ahead and place a percentage value anjr- 

how.TwouIdMJ “might be f manimum of one-tenth of one per cent.” 
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21. NftllJinr Uki Hilo of Hid hook Mom Me.rrn a 
nor Uml. nl' Urn dlinplor "Tim Wly.ni'ilo of 
ronlil |immllily Imvn unnvoyoil imy j«|on of' hkhoc'i r 
lilini I i lien I Ion willi uillmr The IV null hi//In,thin or ii" V!'. H| ’ 
Hlllilli liI'lir.ld "'I'lld Milln of Uni (IoiIh'V (DI'iIIm ' IX,ly 
Nor wiiii I ho lioolc mlvorlinoil mi ImviiiK ony oonimpl'i,,, * 
ovor willi dillior Hid niiiKii/.iini or llio orlinln." (|)|',|| M ' ."J" 1 
(!, K, I. uml Mj mid hImo I’llIT’ m. Kx. (I.) Aliproxiiniihd'' 
2ll,(KMl i'd|iidM nl' llm hook, or mol'd limn 0 j> || 1( , , ^ 

MiildM, worn iiolil |o ildiilni'M before | >n 1,1 ion I ion. (1 1 ( , )( 

Thin wiir. liddiiiiHd o I' I lid I'lidl Uml il wmi niiolliiir hoo'li 
nimlliir i'Iiii I'liclnf, by I lid mil horn nl' llm IicmI. Hiillnr Wi'ihIi 
intilmi Met i ii (In lloirnil. (I)iip, ,'l, IH-UO, SJ<I, III, JIU-DO <|'| ,i i 

o«-r>*i, no, i;:i, (M, (id.) ’ ’’ ’ 


22. In llm lifrhl ol' llm cxpcrl kmliinotiy, llm prolll nimbi 
by ilofoinlimlN I’diii'Hon mill Allen from the iiifriin/emeul 
nlmiilil lid npporlioiidil nl uni mol'd limn $.'U() (V'/o) mill mil 
I ohm Hum III coiiIh (.!'/) of I hoi r prolH I’rom llm on tiro 
book, willi llm probnliility Uml if 1.55 (\%) would lie n I'niv 
llf?ui'd oiio Hud will I’nvor llm pliiiidilT in ovory i'oiihoiuiIiIo 
dlinncd of orrot'." 


7 The Hupromo Court, in ltn opinion in tlio Nholthm case, nuvra, mild (U. H 
407, ti, ml. 8.14-8215) j v 

'•Tito testimony showed quite olonrly Mini in the crontion of profits 
from the oxlittittloti ol* n inollon picture, Hu* talent nnd popularity of tlio 
'motion picture stars’ generally constitute the main drawing power or 
the picture, and tlmt this Is ('specially true where the title of the picture 
Is not Identified with any well-known play or novel. Here, it appeared 
that the picture did net hear the title of the copyrighted play and that it 
was not presented or advertised ns having any connection whatever with 
the play. It was also shown that the picture had been ‘sold’, that is, 
licensed to almost all the exhibitors as identified simply with the name 
of a popular motion picture actress before even the title ‘Lctty Lynton’ 
was used. , 


R £00 footnote 7. 

P ro ®t* made bv the authors must be separated from those made bv the 
t ‘“ 'T oan 1,0 **» recovery of profits from a defendant, ox- 

,j ‘ that defendant made.” Intcrtuiiwmil Radio Telcmwh Co. v. 

:1{f-!" f, V„ C <'<>-. 2P0 Ted. GPS, 703 (Certiomri denied. 303 U. S. 

remarked fn'VmVi!T* " f . Appeals for the Second Circuit has previously 

for whnL-ir */ ' tl,nt V 10 n . l L nn « ors “ !m * ut law jointly and severally liable 
Sw fil ! n: *- v »* to show; but as none has been 

( n v ',„ v' m:iy (Kmplmsis supplied,) Sou also 

„X iu ' i, m ,.,?,"'":'' ‘ "I'?? *>'• 412 ' ■»». Molding ttint porson, ,vl,o 
oopvri K ht l«nn>ru. .SEVTV for , n " a< ' ,U! ' 1 danmgos sufforod bv the 
Vn iC ffi }"* , b '"" A'r ,.n./ils i„ „■)■,», tht? aid no 1 shore. 

for profits which tliev did , CoUrt uot l‘°ld the defendants liable 

l "inch they did not themselves make. 20 F. Supp. 134, 144. The Cir- 
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„;j |„ Ilic light <>F fill! export loHtimony, the profit mndo 
Iyiv«;riKl<<. • or.., front the Infrivyenievt should 
l'! „pporfi<>ued »< Mo1 ' IM0|, ‘ ! 111,111 W'M-'IG W") mid not Iobh 
i'iii i|i3(l,.T2 (■!'/") i ,M P'mdl from llm entire Imok, with Ihn 
J'ohiihilil.V Hint $.'J 0 ;S, 2 .’! {!"/«) would ho n I'jiir fl^uro—0110 
j’l |(| j w j|| i'nvoi' tlm plaintiff in ovory roiiHonnhlo clmneo of 

11 j‘ |'0 I < 

rp|| n daforidnnf Van Kooh Pi’ohh, Inc., inado no profit 
IVoin tho iiirriiiK«m«ni." (Blip., par. (i.) 


/•js *x'l)o Number of OopioH of tlio Infringing Book 
PubllHhod or Sold. 


‘25. Dofoiidnnt Vmi Room ProHH, Inc., printed n total 
I' ;j,| jjoji copies of More, Me.rry-Oo-Round for dofoiidnnt 
I jive rigid, I n<-., and of this number 34,430 oopioa were bound. 
(Blip. l>nr. 3.) 

20. Dofoiidnnt Livoriglit, Inc., Hold 32,275 copies of die 

I.. liofore it wiih udjiidicntod a Imnkrupl in May, 1933. 

Tlierenfler die Iruslee in Imnkraptcy Hold 1,000 copies. 
(Blip. par. 4.) 

Respectfully sabinilled, 

Eliot 0. Lovett, 

Attorney for Defendants Pearson, 
Alien, and Van Iters Press, Inc. 


February (i, 1942. ___ 

indict punishment but to ' * ' f( is ,i„. ir s, ,»id nothing 

complainants to claim tin t >' h ' • Pictures Corf, rt at., »1>™. 

ed.s'io's'll. I t,: ' r *Uti r on d ofi'r.ViInr doctHno ba«Hl 

judicial'recognition of t 

pwfits nro concerned nmy he fomut n . u , faWc for hi, own 

£*£ --.terendnnt,-' citing the mice,u.Oon.,1 

graph Co. case, supra. 

10 See footnote 0. 

11 See footnote 0. 





